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Introduction

This case, involving City of East Chicago (“City”) Ordinance 17-0010 (“Ordinance,” see VC

Appendix A), is (A) an “action to compel . . . governmental bod[ies] . . . to comply wit
”

Indi—

ana’s sanctuary—city-preemption law, IC 5-2-18.2 (“Chapter 18.2”),1 as authorized by IC 5-2—

18.2-5,2 and (B) an action against the City for declaratory judgment and injunctive relief for vio-

lating the United States Constitution.

A. Regarding the action t0 compel compliance, Chapter 18.2, titled “Citizenship and Immi-

gration Status Information and Enforcement of Federal Immigration Laws,” bans what are com-

monly called sanctuary-city ordinances. Chapter 18.2 preempts local regulation of the immigra-

tion—law field by (i) prohibiting Indiana “governmental bodies” from (inter alia) adopting non-

cooperation policies regarding immigration—law information and enforcement, IC 5-2-1 8.2-3 and

-4, and imposing on law-enforcement officers (“LEOS”) “a duty to cooperate with state and fed-

eral officials on matters pertaining to enforcement of state and federal laws governing immigra-

tion,” IC 5-2-1 8.2-7, of which cooperation duty “every law enforcement agency” has a duty to

provide them “written notice”; (ii) authorizing an “action to compel . . . comp1[iance] with

[Chapter 18.2]”3 by “a person lawfillly domiciled in Indiana,” IC 5-2—18.2-5; and (iii) requiring

an injunction against violations of “section 3 or 4 of [Chapter 182],” IC 5-2-18.2-6.4 The action

1 See Appendix A (Relevant Laws).
2 IC 5-2-18.2-5 Action to compel

Sec. 5. If a governmental body . . . violates this chapter, a person lawfillly domiciled in Indiana

maybring an action to compel the governmental body . . . to comply with this chapter.

3 Section 5 authorizes this Court to “compel the governmental body . . . to comply With

[Chapter 182],” which includes IC 5-2-1 8.2-7 (establishing duty of LEOs to cooperate with

immigration—law enforcement and requiring notice of duty).

4 IC 5-2-18.2-6 Enjoin violation

Sec. 6. If a court finds that a governmental body . . . knowingly or intentionally violated sec-

tion 3 or 4 of this chapter, the court shall enj oin the violation.

Pls.’ Summary—Judgment Memo 1



to compel seeks to compel the “governmental bodies” that enacted, implement, and enforce the

Ordinance to comply with Chapter 18.2. The Ordinance (inter alia) unlawfully restricts and limits

cooperation With federal immigration-enforcement authorities to “less than the full extent permit-

ted by federal law.” IC 5-2-1 8.2-4.

B. Thefederal constitutional challenges seek declaratory and injunctive relief against the

City and Ordinance for violating the Supremacy Clause (U.S. Const. art. VI, cl. 2), Equal Protec—

tion Clause (U.S. Const. art. XIV, § 1), and Due Process Clause (U.S. Const. art. XIV, § 1).5

This Memorandum is in support of Plaintiffs’ Motion for Summary Judgment. Plaintiffs are

entitled to Summary Judgment in their favor on all Counts in the Verified Complaint because

“the designated evidentiary matter shows that there is no genuine issue as to any material fact and

. . . the moving party is entitled to judgment as a matter of law.” TR 56(C).

Facts“

There..is “no genuine issue as to any material fact,” TR 56(C), and the materialfacts are sirn-

ple. See Plaintiffs’ Designation of Evidence in Support of Their Motion for Summary Judgment.

Regarding Plaintiffs, Greg Serbon is a Lake County, Indiana resident who often works in the

City, and John Allen is a Lake County, Indiana resident who often enters City limits, so both-are

“person[s] lawfully domiciled in Indiana,” IC 15-2-182-5, and “citizens” of Indiana and Lake

County, who are often in the City for extended periods, State ex rel. Cittadz'ne v. Ind. DOT, 790

5 Available at httDs://www.congress.gov/constitution-annotatedl, https://www.law.cor—

nell.edu/constitution/overview. httns://constituti0n.findlaw.com/. Federal statutes are available at

http://uscode.house.ng/, httns://Www.2130.gov/fdsvs/browse/collectionUScode.action?selec-

tedYearFrom=2016&,qo=Go. Federal and state court opinions and laws are available through

https://www.1aw.cornell.edu/, https://1p.findlaw.com/, https://scholar.,qoogle.com/.

6
Plaintiffs ask the Court to consider all briefing and facts on summary judgment herein to;

gether, including on any cross-motion for summary judgment, and incorporate-by reference all

such briefing and facts to avoid the necessity of duplicative arguments and factual statements.
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N.E.2d 978, 980-981 (Ind. 2003), thereby making Plaintiffs authorized to bring this “action to

compel,” IC 5-2-1 8.2-5, and giving Plaintiffs public interests in the performance of public duties

required by Chapter 18.2 and the U.S. Constitution, including interests in the enforcement of the

law and in public safety. (VC fl 11-12.) And though Chapter 18.2 provides for injunctive relief

without proof of irreparable harm, IC 5-2-1 8.2-2—5 and —6, Plaintiffs are presently suffering irrep-

arable harm to their public interests and rights, established by Chapter 18.2, public-standing doc-

trine, the Supremacy Clause, the Equal Protection Clause, and the Due Process Clause, as a result

of the enactment, implementation, and enforcement of the Ordinance, along with Defendants’

noncompliance with the public duty established by Chapter 18.2 and cited constitutional provi-

sions, and Plaintiffs have no adequate remedy at 1aw.7 (VC 11 75.)

Regarding Defendants, the governmental bodiesg City, Common Council, Common Council

Members, Mayor, Police Department, and Chief of Police knowingly and intentionally enacted,

implement, and/or enforce the Ordinance and the policies such enactment and actions embody.

See, e.g. ,
http://www.eastchicago.com/page7/downloads—2/files/06-26—20 1 7%20Mi-

7 Though Plaintiffs recite that they suffer irreparable harm and lack an adequate remedy at

law, they are not required to establish the usual elements for equitable injunctive relief under the

statutory “action to compel the governmental body . . . to comply with [Chapter 182],” IC 5-2-

18.2-5, or under IC 5-2-18.2—6, which provides for injunctive relief based solely on a “find[ing]

that a governmental body . . . knowingly or willfully violated sections 3 or 4 of [Chapter 182].”

3 Chapter 18.2 defines “governmental body” by incorporating the meaning at IC 5-22-2-13.

IC 5-2-18.2-1. IC 5-22—2-13 follows:

IC 5-22-2-13 “Governmental body”
Sec. 13. “Governmental body” means an agency, a board, a branch, a bureau, a commis-

sion, a council, a department, an institution, an office, or another establishment of any of the

following: . . .

(4) A political subdivision.

“Political subdivision” includes a “municipal corporation,” IC 36-1-2-13, which includes a

“unit,” IC 36-1-2—10, which includes a “municipality,” IC 36-1-2-23, which “means city or

town,” IC 36-1-2-1 1. Also, ”governmental body . . . includ[es] a law enforcement official, a state

or local official, or a state or local government employee . . .
.” IC 5-2-18.2-3.
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nutes%20Regular%2OMeeting.Ddf (Council Minutes). The “knowingly or intentionally” lan—

guage of IC 5-2-1 8.2-6 is satisfied by the knowing and intentional enactment and implementation

of the Ordinance. Simon v. Auburn, Bd. 0onm'ng Appeals, 519 N.E.2d 205, 210 (Ind. Ct. App.

1988) (“[K]nowingly or intentionally” means “‘the intent t0 do the prohibited act, or the knowl-

edge that one is doing so,”’ which “‘does not require knowledge that the act is in violation of the

law or the intent to violate a statutory provision.” (citation omitted». Consequently there can be

no issue of material fact over whether Defendants knowingly and intentionally flouted the law in

enacting the Ordinance and continue to do so by implementing and enforcing it. Moreover, leav-

ing in place sanctuary-city—type policies that Indiana intended to preempt with Chapter 18.2

based on the City’s own erroneous interpretations 0f law would be legally anomalous: ignorantia

juris non excusat (ignorance of the law is no defense). And that should be doubly true where the

remedy is an injunction, not civil or criminal penalties.

Not until June 18, 201 8, after this case was filed, did the Chief of Police provide City LEOs

with a memo calling their attention to the provided language of IC 5-2-1 8.2-4, -7, and -8. (Plain-

tiffs’ Designation of Evidence in Support of Their Summary-Judgment Motion (“Pls.’ Designa-

tion”) Ex. 2.) But in Defendants, City ofEast Chicago, Anthony Copeland, City ofEast Chicago

Police Department and Frank Smith ’s Responses t0 Plaintiffs
’

First Requestfor Production 0f

Documents (“Defs.’ Respv.”) (see Pls.’ Designation Ex. 1), these Defendants provide no docu—

ments evidencing (i) any other LEO “instructional materials . . . regarding Chapter 18.2” (Defs.’

Resp. at 4 (Req. 6)); (ii) the “material” required by Ordinance § 9(d) (information about Ordi-

nance to be available at police stations) (Defs.’ Resp. at 3 (Req. 3)); (iii) LEO instruction about

the restrictions on “requesting verification of citizenship or immigration status” at 1C 5-2-20-3

(Defs.’ Resp. at 5 (Req. 7)); (iv) LEO instruction about the requirements of 8 U.S.C. 1373 and
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1644 (Defs.’ Resp. at 5 (Req. 8)); or (v) certified compliance with 8 U.S.C. 1373 (Defs.’ Resp. at

5 (Req. 8)).

Moreover, these Defendants had no “documents or communications regarding the existence

of problems in the City of East Chicago asserted to justify the Ordinance, including (without lim-

itation) problems with ‘public safety’ and ‘enab1[ing] immigrants to report crimes’ cited in Ordi-

nance Section 1.” (Defs.’ Resp. at 6 (Req. 9).)

Defendants provided minutes from two Common Council meetings. (Defs.’ Resp. Exs. A

and B.) In the first, Attorney Alfredo Estrada is reported to have promoted the Ordinance, saying

it was part of “a nationwide movemen ,” “an acknowledgment of the 4th and 10th

[A]mendment[s],” “in compliance with federal and state law,” and wouldn’t make the City “a

sanctuary city.” (Ex. A at 6.) In the second minutes, a committee report is reported in which

Alfredo Estrada was in attendance. (Ex. B at 5.) In the Council meeting itself, a motion to adopt

the Ordinance was passed unanimously. (Id. at 7.)

City LEOs have a duty to “work in conjunction with all other levels of the criminal justice

system,” City Police Department, “Duties,” httn://www.eastchicago.com/Da2e10/DageSO/pa2653l,

“enforce all laws and ordinances,” id. ,
and “uphold the Federal and State of Indiana Constitution

[and] laws,” City Police Department, “Code of Ethics” at #1 1, http://www.eastchica,qo.com/

pagel 0/pageSO/pageS3/.

Because the challenged Ordinance provisions don’t comply with Chapter 18.2, see infia Part

IV, and because implementation and enforcement of the Ofdinance also violated Chapter 18.2,

Defendants are subj ect to an order of this Court “compel[ling them] . . . to comply with this chap-

ter.” IC 5-2—18.2-5. For violating IC 5-2-18.2-3 and -4 (which also enforce § 7, as applicable, VC

1H] 51, 80), they are subj ect to a statutory injunction. IC 5-2-1 8.2-6. For violating recited provi-
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sions of the U.S. Constitution, by enacting, implementing, and/or enforcing Chapter 18.2 and its

underlying policies, Defendants are subject to declaratory and injunctive relief. 42 U.S.C. 1983.

In addition to these basic and sufficient facts for requested relief, Plaintiffs provide information

on federal, Indiana, and City immigration law below. See Parts II—IV.

Argument

Plaintiffs are “entitled to a judgment as a matter of law,” TR 56(C), because as established

below: (I) Plaintiffs have standing to challenge the Ordinance; (II) federal law protects Hoosiers

with immigration laws; (III) Chapter 18.2 preempts local law and bans noncompliance With fed-

eral law; (IV) the Ordinance violates Chapter 18.2; (V) the Ordinance violates the federal Su-

premacy Clause; (VI) the Ordinance violates the Federal Equal Protection Clause; (VII) the Or-

dinance violates the federal Due Process Clause; (VIII) the Tenth Amendment doesn’t save the

Ordinance; (IX) the Fourth Amendment doesn’t save the Ordinance; and (X) Chapter 18.2 isn’t

preempted under the Supremacy Clause, so Plaintiffs are entitled to summary judgment and relief

as requested in the Verified Complaint’s Prayer for Relief.

I.

Plaintiffs Have Standing to Challenge the Ordinance.

Plaintiffs have standing under both 1C 5-2-1 8.2—5 and public-standing doctrine, Cittadine,

790 N.E.2d at 980-982 (public-standing doctrine applies “to procure enforcement of a public

duty”).

Plaintiffs have statutory standing because each is a “a person lawfully domiciled in Indiana

[and so] may bring an action to compel the governmental body . . . to comply with [Chapter

182].” IC 5-2-1 8.2-5. The Indiana General Assembly has authority to create such jurisdiction

and the standing that is part ofjurisdiction. See, e.g., Cittadine, 790 N.E.2d at 983-84 (recogniz-
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ing authority of legislature in Declaratory Judgment Act to provide jurisdiction for declaratory

judgments and to establish standing requirements therefor, IC 34-1-1 and -2). See also Huffman

v. Ind. Oflice Envtl. Adjudication, 811 N.E.2d 806, 809 (Ind. 2004) (recognizing legislature’s

authority to establish court jurisdiction and standing requirement other than the “judicial doctrine

of standing”). See also Ind. Const. art. 7, § 8 (“civil and criminal jurisdiction as may be pre-

scribed by 1aw.”); IC 33-28-1-2 (establishing circuit-court jurisdiction); IC 33-29-1—1.5 (estab-

lishing supérier-court jurisdiction).

Chapter 18.2’s statutory standing is consistent with Indiana’s public-standing doctrine, see

Cittadine, 790 N.E.2d 978 (reaffirming doctrine), under which Plaintiffs also have standing be-

cause they are citizens of Indiana and Lake County who are often in the City for extended periods

of time and who assert a pub1i\c right under a public duty of compliance with Chapter 18.2, which

public right and public duty are expressly established by Chapter 18.2. Thus, they have an inter-

est “as citizens ‘interested in common with other citizens in the execution of the 1aw,’” Cittadine,

790 N.E.2d at 980-81 (citation omitted), including laws consistent with Chapter 18.2.

Plaintiffs have public standing for federal constitutional challenges because (i) public stand—

ing “includ[es] claims that government action is unconstitutional,” Cittadine, 790 N.E.2d at 983,

(ii) government has a constitutional duty to comply with “the supreme law of the land,” U.S.

Constitution art. VI, 01.2, and (iii) the public thus has a right to assure governmental compliance

with that “supreme law.” Plaintiffs also share a public right to enforce the interest in public safety

that flows from enforcement of the laws. See Cittadz'ne, 790 N.E.2d at 984-85 (as “a member 0f

the motoring public,” Jack Cittadine had standing under the public-standing doctrine to challenge

noncompliance with a law promoting public safety by mandating visibility standards at railroad

crossings). See also infia Part V (further discussion of public standing for federal claims).
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II.

Federal Law Protects Hoosiers with Immigration Laws.

“The Government of the United States has broad, undoubted power over the subj ect of im-

migration and the status of aliens.” Arizona v. United States, 567 U.S. 387, 394 (2012). “This

authority rests, in part, on the National Govemment’s constitutional power to ‘establish an uni-

form Rule of Naturalization,’ and its inherent power as sovereign-to control and conduct relations

with foreign nations.” Id. at 394-95 (internal citations omitted). Congress consolidated the fed-

eral government’s broad authority over immigration law in 1952 in the Immigration and Nation-

ality Act (“INA”) (8 U.S.C. 1101 et seq.),9 creating a comprehensive scheme t0 regulate immi-

gration and naturalization. In the INA, Congress specified categories of admissible aliens (8

U.S.C. 1182); made unlawful entry and unlawful reentry into the U.S. federal crimes (8 U.S.C.

1325, 1326)“); required aliens to register with the federal government and carry proof of status on

their person (8 U.S.C. 1301-1306); authorized states t0 prevent noncitizens from receiving public

benefits (8 U.S.C. 1622); and imposed sanctions 0n employers who hire unauthorized workers (8

U.S.C. 1324a). See also Arizona, 567 U.S. at 395—96.

A. Indiana Statutory-Construction Rules Require Construing Ambiguous Provisions to

Effect Legislative Intent.

Before turning to specific provisions it is important to establish Indiana statutory-interpreta—

tion rules governing Indiana courts. (Federal statutory-construction rules are similar, for example,

9 Available at https://www.,qpo.Qov/fdsvs/granule/USCODE-201 1-tit168/USCODE-201 1—

titleS-chanl2-subchapI-secl 101.

1° Though illegal entry into the United States is often portrayed as a civil, not criminal, mat-

ter, sections 1325 and 1326 clearly make “improper entry by an alien” and “reentry of removed

aliens,” respectively, crimes subj ect to substantial fines and imprisonment, with additional civil

penalties possible. See, e.g., 8 U.S.C. 1325(b) (titled “improper time or place; civil penalties”)

(“civil penalties under this section are in addition to, and not in lieu of, any criminal or other civil

penalties that may be imposed”).
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looking to legislative history where statutory language is ambiguous. See, e.g., Tennessee Valley

Authority v. Hill, 437 U.S. 153, 184 n.29 (1978).)

This is Vital because 8 U.S.C. 1373 and 1644 ban local entities fiom prohibiting/restricting

the sharing of “information regarding the citizenship or immigration status . . . of any individ-

ua ,” § 1373 (a), which language requires a broad scope, see infia Part II(B) and (C), while the

City re-defines “information regarding an individual’s citizenship or immigration status” nar—
I

rowly as merely requiring “a statement of the individual’s country of citizenship or a statement of

the individual’s immigration status.” Ordinance § 10.“ That narrow interpretation conflicts with

the broad reading of the relevant “information” that conference reports say the language in

§§ 1373 and 1644 means, see infia Part II(B) and (C).

So Indiana construction rules must be applied to §§ i373 and 1644 because those doctrines

control how Indiana courts must interpret statutes,” and no lesser construction rules may be ap-

plied to interpreting §§ 1373 and 1644 (“the supreme law of the land,” U.S. Const. art. VI, cl. 2),

whiéh require the same respect. Regarding Indiana’s statutory—construction doctrines, Simon

summarizes them:

In interpreting a statute we are to ascertain and give effect to the intent of the legislature.

Foremost Life Ins. C0. v. Dep’t oflns. (1980), 274 Ind. 181, 409 N.E.2d 1092, 1095. In

determining the legislative intent, the language of the statute itself must be examined, in-

cluding the grammatical structure ofthe clause or sentence in issue. prossible, effect and

meaning must be given to every word, and no part ofthe statute is to be held meaningless

ifthat part can be reconciled with the rest ofthe statute. Id. at 1096. Further, a statute is to

be examined and interpreted as a whole, giving common and ordinary meaning to words

used in the English language and not over-emphasizing a strict literal or selective reading

“
Notably, this conflicts with the Ordinance’s own broad, “all matters regarding” definition

of “citizenship or immigration status” in its “definitions” section, Ordinance § 2, which the City

employs to avoid information—cooperation and enforcement—cooperation, Ordinance § 3.

12
Indiana courts construe Indiana laws authoritatively, unlike federal courts, see, e.g. ,

Good-

ing v. Wilson, 405 U.S. 518, 520 (1972) (“‘[W]e lack jurisdiction authoritatively to construe state

legislation.” (citation omitted», though of course the Indiana Supreme Court has the last word.
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of individual words. Id.

Indispensable to ascertaining the legislature’s intent is a consideration of the goals

sought to be achieved and the reasons and the policy underlying a statute. It is, therefore,

necessary to view a statute within the context of the entire act, rather than in isolation,

when construing the statute. Matter ofMiddZefork Watershed Conservancy Dist. (1987),

Ind. App., 508 N.E.2d 574, 577. In construing statutes, it cannot be presumed that a legis-

lature expects its enactments to be applied in an illogical or absurd manner, inconsistent

with its underlying policies and goals. Id.

Simon, 519 N.E.2d at 21 1;” see also ESPN v. Univ. ofNotre Dame Police Dep ’t, 62 N.E.3d

1192, 1195-96 (Ind. 2016) (“we ‘avoid interpretations that depend on selective reading of indi-

vidual words that lead to irrational and disharmonizing results’” and “we determine and give ef-

fect t0 the intent of the legislature” (citations omitted». Moreover, “[a] statute is ambiguous, and

thus open to judicial construction, when it is susceptible to more than one meaning.” Hendricks

County Bd. ononing Appeals v. Barlow, 656 N.E.2d 481, 485 (Ind. Ct. App. 1995) (citing Amo-

co Production Co. v. Laird, 622 N.E.2d 912 (Ind. 1993); see also Day v. State, 57 N.E.3d 809,

813 (Ind. 2016) (“[A] statute is ambiguous when it allows more than one reasonable interpreta—

tion.” (citation omitted». Applying these doctrines to the City’s narrow “information” definition,

Ordinance § 10, versus the broad interpretations of the conference reports for §§ 1373 and 1644

discussed below,” Indiana’s statutory-construction doctrine controls this Court’s interpretation of

13 Simon is of particular relevance to this case because in Simon plaintiff residents challenged

a city board, the board members, et a1. for holding a meeting in violation of Indiana’s Open Door

Law, with defendants arguing that they weren’t liable because “there was no evidence that its

violation of the Open Door Law was knowing and intentional.” Id. at 210. The appellate court

held that “since the Board does not argue that it did no intend the acts it performed, the trial court

erred in finding the Board did not intend to avoid the Open Door Law.” Id. (emphasis in origi-

nal). See supra at 4 (knowing and willful here refers to enacting Ordinance, not violation of

Chapter 18.2) Applying the above statutory-construction rules to the Open Door Law, the court

held it provided no exception for what happened, i.e., a meeting of members with its lawyer for

advice “on matters other than those allowed under [the Open Door Law].” Id. at 212.

14 To be clear, Plaintiffs don’t believe §§ 1373 and 1644 are ambiguous because the plain

language means exactly what the supporting conference reports say the plain “information regard-

ing” language means. But where multiple interpretations exist, as here, that requires statutory

construction and reference to legislative intent to resolve the statutory meaning.
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these provisions, including the need to determine and implement legislative intent. i.e., that

§§ 1373 and 1644 receive the broad, all-matters—regarding constructions of the “information” at

issue that the conference reports say the language means and Congress intended. And of course,

since Chapter 18.2 intends (inter alia) to implement §§ 1373 and 1644, the language in Chapter

18.2 must receive the same interpretation. See infra Part III.

B. 8 U.S.C. 1373 Bans Prohibiting/Restricting Cooperation 0n “Immigration-Related”

Information.

Congress intended state and local governments to play a vital role in INA enforcement. Ari-

zona, 567 U.S. at 411 (“consultation between federal and state officials is an important feature of

the immigration system”). Congress has amended the INA to underscore the necessity 0f such

cooperation. For example, Section 642 of the Illegal Immigration Reform and Immigrant Re-

sponsibility Act of 1996 (“IIRAIRA”) is titled “Communication between government agencies

and the Immigration and Naturalization Service” and codified at 8 U.S.C. 1373. The provision

at 8 U.S.C. 1373 bans prohibitions or restrictions on federa1-, state-, or local-government sharing

of information related to individuals’ citizenship or immigration status as follows:

§ 1373. Communication between government agencies and the Immigration and

Naturalization Service

(a) In general

Notwithstanding any other provision of Federal, State, or local law, a Federal, State, or

local government entity or official may not prohibit, or in any way restrict, any govern-

ment entity or official from sending to, or receiving from, the Immigration and Natural-

ization Service information regarding the citizenship or immigration status, lawful or un—

lawful, of any individual.

(b) Additional authority 0f government entities

Notwithstanding any other provision of Federal, State, or local law, no person or

agency may prohibit, or in any way restrict, a Federal, State, or local government

entity from doing any of the following with respect to information regarding the

immigration status, lawful or unlawful, of any individual:

15 Pub. L. 04-208, 110 Stat. 3009-546 (Sept. 30, 1966). Available at

https://www.,<mo. gov/fdsvs/Dkg/STATUTE-l lO/Ddf/STATUTE-l lO-Pg3 009.Ddf.
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(1) Sending such information to, or requesting or receiving such information from,

the Immigration and Naturalization Service.

(2) Maintaining such information.

(3) Exchanging such information with any other Federal, State, or local government

entity.

(c) Obligation to respond t0 inquiries

The Immigration and Naturalization Service shall respond to an inquiry by a Federal,

State; or local government agency, seeking to verify or ascertain the citizenship or immi-

gration status of any individual within the jurisdiction of the agency for any purpose au-

thorized by law, by providing the requested verification or status information.

In crafting 8 U.S.C. 1373, Congress understood and intended the phrase “information re-

gardingm the citizenship or immigration status (emphasis added)” to be interpreted broadly to

include (inter alia) unimpeded communication of information related to individuals’ citizenship

or immigration status, including unobstructed cooperation in locating illegal aliens.

Now, the City will doubtless emphasize the word “status” because (i) that is what its narrow

definition of “information regarding an individual’s citizenship or immigration status” does in

purporting to comply with § 1373, Ordinance § 10 (“means a statement of . . . country or citizen-

ship or a statement of . . . immigration status), and (ii) that is the standard interpretation of

sanctuary-city advocates so cities can claim compliance with § 1373, see, e.g., (former) New

York State Attorney General Eric T. Schneiderman, Guidance Concerning Local Authority Par-

ticipation in Immigration Enforcement and Model Sanctuary Provisions 6 (Jan. 2017) (“appl[ies]

9’ 6‘ 3’ 6‘ 3’ “16 Definitions of “regarding” include “with respect to, concerning, relating to, about.”

See, e.g., Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionarV/regarding.

Similarly the word “of” (see IC 5—2—1 8.2-3 (“information 0fthe citizenship or immigration sta-

tus”)) includes “relating to.” See, e.g., id., https://www.merriam-webster.com/dictionarv/of. So

information regarding citizenship/immigration status means information concerning, relating t0,

about, ofi pertaining to, having t0 d0 with, respecting (and other synonyms) an individual’s citi—

zenship/immigration status, i.e., “information” broadly understood. Congress used other lan-

guage to indicate communicating narrower “information,” e.g., requiring response to inquiries

“seeking t0 verify or ascertain the citizenship or immigration status . . . by providing the re-

quested verification or status information.” 8 U.S.C. 1373(c). So the language in §§ 1373 and

1644 can’t be narrowly defined to mean what the more limited language in § 1373 (c) means.
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only to information regarding an individual’s ‘citizenship or immigration status’”) (“Schneider-

man Guidance”); see also id. at 10 (“Model Language” interprets “8 U.S.C. § 1373 [to require

only]—(i) information regarding an individual’s country of citizenship or (ii) a statement of the

individual’s immigration status”). Available at https://ag.ny.gov/press-release/ag-schneiderman-

updates—legal-guidance-sanctuary—jurisdictions—making-clear—president. But applying Indiana’s

statutory—construction doctrines, no selective emphasis on a single word may be relied on to de-

termine the meaning, see supra Part II(A), so “status” may not be allowed to eclipse “information

regarding?” Rather, reading the “information” at issue to be all information regarding, related

to, pertaining to, about,” etc. the two broad topics of citizenship and immigration status gives

both words effect, as required.

And Indiana’s statutory—construction doctrines must be applied because there is more than

one interpretation of § 1373, making it “ambiguous”: “A statute is ambiguous when it allows

more than one reasonable interpretation,” Day, 57 N.E.3d at 813. The City itself concedes in its

Ordinance that the language at issue has two possible meanings. First, it defines “citizenship or

immigration status” in a broad all-matters-regarding manner in Ordinance § 2 (“Definitions”):

“Citizensth or immigration status” means all matters regarding questions of citizenship

ofthe United States or any other country, the authority to reside in or otherwise be present

in the United States, the time and manner of a person’s entry into the United States, or any

other immigration matter enforced by the Department of Homeland Security or successor

or other federal agency charged with the enforcement of civil immigration laws.

Note that the use of “all matters regarding” in that definition parallels “information regarding” in

17 Any reliance on “status” definitions would change nothing because its meaning isn’t dis-

puted, § 1373’s meaning doesn’t turn on “status,” and “immigration status” is just one of two

broad categories regarding which information exchanges may not be prohibited/limited.

‘8 The Ordinance recognizes that its synonymous phrase “about . . . the citizenship or immi-

gration status of any person,” § 3, requires defining “citizenship or immigration status” to include

“all matters regarding” citizenship and immigration, § 2, Vitiating any argument that the language

in 8 U.S.C. 1373 and 1644 can’t mean the same thing.
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§ 1373 effectively conceding the broad meaning of “regarding” Plaintiffs established. Second,

the City defines a synonymous phrase narrowly (to provide purported compliance with § 1373) in

Ordinance § 10 (emphasis added):

Nothing in this chapter prohibits any municipal agency from sending to, or receiving

from, any local, state, federal agency, information regarding an individual’s citizenship or

immigration status. A11 municipal agents shall be instructed that federal law does not a1—

low any such prohibition. “Information regarding an individual ’s citizenship 0r immigra-

tion status,” for purposes of this section, means a statement offhe individual ’s counfly 0f

citizenship or a statement offhe individual ’s immigration status.

Given that the City concedes that language used in § 1373 may be read in more than one way,

Indiana requires this court to “determine and give effect to the intent of the legislature,” ESPN,

62 N.‘E.3d at 1196, including “consideration of the goals sought to be achieved and the reasons

and the policy underlying a statute,” Simon, 519 N.E.2d at 21 1.19 So we must turn to legislative

history to determine Congress’s intent and goals, so that those may be given effect.

The Senate Report plainly equates “regarding” with “immigration-related,” so that § 1373

reaches all immigration-related information, as in Ordinance § 2, not just the narrow “statement”

interpretation the City provides at § 10. The Senate Judiciary Committee Report accompanying

the bill that became IIRAIRA makes this understanding of the language and the intent clear in its

summary of what now-§ 1373 does:

Prohibits any restriction on the exchange of information between the Immigration and

Naturalization Service and any Federal, State, or local agency regarding a person’s immi-

gration status. Effective immigration law enforcement requires a cooperative effort be-

tween all levels of government. The acquisition, maintenance, and exchange of

immigration-related information by State and Local agencies is consistent With, and po-

tentially of considerable assistance to, the Federal regulation of immigration and the

achieving of the purposes and obj ectives of the Immigration and Nationality Act.

19
In addition to the City acknowledging a broad and narrow definition of the “information”

at issue, more than one interpretation exists because, as shown next, Congress had a different

interpretation of the “information regarding” language used in § 1373 (and § 1644).
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S. Rep. No. 104-249, at 19-20 (1996) (emphasis added)”; see also City ofNew York v. US, 179

F.3d 29, 32—33 (2nd Cir.1999) (upholding fiow—§ 1373 against constitutional attack“ and quoting

foregoing Report as a unit with the statutory text to explain what statute does and Congress in-

tended). So Congress chose to use the phrase “regarding the citizenship or immigration status”

and understood that language to govern the “exchange of immigration--related information,” S.

Rep. No. 104-249, at 19-20 (1 996), and that intent is clear and must be given effect. Moreover,

the City had no business re-defining statutory language narrowly. Because Congress chose its

own language and said what that language means, Congress has occupied the field of defining

what that language means and any more restrictive definition, as in Ordinance § 10, is both field

and conflict preempted. See infra Part V.

Before leaving the analysis of § 1373, it is useful to consider three court opinions discussing

its scope. First, City ofNew York upheld § 1373 against a facial constitutional challenge, constru—

20 Available at https://www.congress.gov/1 04/cht/srpt249/CRPT—104srnt249.pdf. Because

the quoted paragraph is under the caption “IV. Section-by—Section Analysis,” S. Rep. No. 104—

249, at 8, it is an “analysis” of what § 1373 does, i.e., it “prohibits any restriction on the ex—

change of information . . . regarding a person’s immigration status,” which “exchange” involves

“immigration—related information” because Congress intends such “cooperative effort” to enforce

the INA. Any notion that this conference-committee report merely explains how information ex-

change might advance INA obj ectives would err because the paragraph is an “analysis” of what

§ 1373 does, i.e., it bans prohibiting/restricting exchanging “immigration—related information.”

21 A lower federal court recently held 8 U.S.C. 1373 “unconstitutional on its face” under the

Tenth Amendment. City ofChz'cago v. Sessions, N0. 17 C 5720, 2018 U.S. Dist. LEXIS 125575,

at *35 (N.D. Ill. July 27, 201 8). In support, the Sessions court recited two other cases thus: “See

United States v. California, No. 2:18 CV 490, 2018 U.S. Dist. LEXIS 112055, 2018 WL
3301414, at *14 (E.D. Cal. July 5, 2018) (finding the constitutionality of Section 1373 ‘highly

suspect’); City ofPhiladelphia v. Sessions, N0. 17-3894, 2018 U.S. Dist. LEXIS 94709, 2018

WL 2725503, at *3 1-33 (E.D. Pa. June 6, 2018) (holding Section 1373 unconstitutional under the

anticommandeering doctrine).” Sessions, 2018 U.S. Dist. LEXIS 125575, at *35. The Sessions

Court expressly disagreed with the Second Circuit’s City ofNew York decision. Id. But as the

constitutionality of 8 U.S.C. 1373 is not at issue in the present case, these cases have no analyti-

cal effect here. At issue here is how the Indiana General Assembly understood 8 U.S.C. 1373 and

1644 (not held unconstitutional) in using similar language for provisions of Chapter 18.2. State

laws are unaffected by the Tenth Amendment. See infra Part VIII.
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ing the statutory language as a unit with the congressional Reports to provide a broad understand-

ing of the “information regarding” language in § 1373 (and § 1644), 179 F.3d at 32-33. Any no-

tion that New York didn’t construe the scope of the “information” at issue in 8 U.S.C. 1373 and

1644 broadly—to conform with what the conference Reports it cited said the “information” lan-

guage means—would fail because the Second Circuit held that “[t]he effect of those Sections

here is to nullify an Order that singles out and forbids voluntary cooperation with federal immi-

gration officials.” 179 F.3d at 37. The Executive Order 124 prohibited (with exceptions)

“‘transmit[ting] information respecting any alien to federal immigration authorities.” Id. at 31

n.1 (citation omitted). Had the court understood the “information” at issue in 8 U.S.C. 1373 and

1644 narrowly (to mean a mere statement of citizenship/immigration status), those sections

would not have “nu11if[ied]” the Executive Order, only a narrow application of it. So the Second

Circuit understood the “information” language to mean what the Reports said it meant.

Second, Bologna v. City and County ofSan Francisco, 192 Cal. App. 4th 429 (Cal. Ct. App.

201 1), decided that “the language of 8 United States Code section 1373 (a) contains no indication

that Congress intended the provision to be enacted to protect individuals from violent crime,” id.

at 438, nor did the House and Senate reports, id. at 439, so that “plaintiffs cannot premise their

tort claims against the City on . . . section 1373(a),” id. at 440, to establish “negligence per se,”

id. at 434. In the process, Bologna described the scope of § 1373 twice: (i) “1373(a) invalidates

all restrictions on the voluntary exchange of immigration information between federal, state and

local government entities and officials and federal immigration authorities,” id. at 438, and (ii)

“these reports demonstrate legislative intent to facilitate the enforcement of federal immigration

law by eliminating restrictions on the voluntary flow of immigration information between state

and local entities and immigration officials,” id. at 439. For the latter statement, Bologna cited
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Sturgeon v. Brattan, 174 Cal. App. 4th 1407, 1423 (Cal. Ct. App. 2009), which it parenthetically

quoted thus: “‘Congress’s obj ective in enacting section 1373 was to eliminate‘any restriction on

the voluntary flow of immigration information between state and local officials and ICE; indeed,

the express language of section 1373 does just that.” Thus, both Bologna and Sturgeon said that

both § 1373’s plain language and the congressional intent behind it weré to ban “al ”
prohibit-

ing/restricting cooperation regarding “immigration information” broadly understood. That is en-

tirely consistent with the Second Circuit’s understanding in City ofNew York discussed in the

prior paragraph.

Third, Steinle v. City and Cnty. ofSan Francisco, 230 F. Supp. 3d 944 (N.D. Cal. 2017),

involved a similar challenge to that in Bologna, i.e., attempting to rely on noncompliance with

§ 1373 to establish negligence per se on the part of defendants for the shooting death of Kathryn

Steinle by Juan Francisco Lopez—Sanchez, after he was released despite an outstanding ICE

detainer request pursuant to a sheriff s department sanctuary mandate that such detainers not be

honored, id. at 1002-05. Steinle noted that “plaintiffs rely 0n Bologna, . . . which characterized

§ 1373 (a) as ‘invalidat[ing] all restrictions on the voluntary exchange of immigration information

. . .
,”’ id. at 1014 (citation omitted), but that Bologna held § 1373 didn’t establish negligence per

se because it “was [not] intended to prevent violent crime,” id. at 1014. Steinle also cited Bolo-

gna as having “examined the text of § 1373 (a), as well as the legislative history, and concluded

that the statute was designed to facilitate enforcement of federal immigration laws, not to prevent

crime against individuals,” with which Steinle declared agreement so that the negligence per se

claim failed for that reason. Id. at 1016. That should have been the end of the matter because no

more was required to resolve that per-se-negligence claim. But Steinle also added dicta.
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Though not required to do so, based on the not-intended—to-prevent—violent—crime holding

just discussed (on which both Bologna and Steinle turn), the Steinle court added thoughts on

what it thought § 1373 (a) does not mean. Declaring itself not bound by Bologna (as the present

Court is not bound by Steinle), it declared that the language in § 1373 is not ambiguous so that

the congressional reports that Bologna recited should not have been consulted. Id. at 1015-16.”

Of course, as noted, Bologna quoted Sturgeon to the effect that “‘Congress’s obj ective in enact-

ing section 1373 was to eliminate any restriction on the voluntary flow of immigration informa-

tion between state and local officials and ICE; indeed, the express language ofsectz'on 13 73 does

just that.” Bologna, 192 Cal. App. 4th at 439 (quoting 174 Cal. App. 4th at 1423) (emphasis

added), so Bologna and Sturgeon said § 1373’s actual language eliminated “any restriction” on

such information cooperation, even without consulting congressional reports. Steinle recited a

22
Actually, the idea that legislative history may be consulted only if statutory language is

ambiguous is not as exclusive as it sounds because “the Court has also said that the ‘meaning—

or ambiguity—of certain words or phrases may only become evident when placed in context,’

and context is sometimes conceived quite expansively.” William Baude & Ryan D. Doerfler, The

(Not So) Plain Meaning Rule, 84 U. Chi. L. Rev. 539, 545-56 (2017) (quoting Food and Drug

Administration v. Brown & Williamson Tobacco Corp, 529 U.S. 120, 132 (2000)). And “despite

invocations of the plain meaning rule, ‘in a significant number of cases, the Court has pretty

much admitted that it was displacing plain meaning with apparent legislative intent or purpose

gleaned from legislative history.’” Id. at 546 (quoting William N. Eskridge, Jr., The New
Textualism, 37 U.C.L.A. L. Rev. 621, 628 (1990)). Moreover,

the plain meaning threshold is highly vulnerable to dispute (good faith and otherwise).

The leading empirical study showed that different interpreters attribute ambiguity t0 the

same text at quite different rates, and those “simple judgments about ambiguity are en-

twined with policy preferences, and . . . there may well be a causal relationship between

them.”

Id. (three footnotes omitted). And federal “Judge Brett Kavanaugh . . . has asserted that his col-

leagues cannot even agree on what the plain meaning threshold is,” saying “‘if the interpretation

is at least 65-35 clear, then I will call it clear and rej ect reliance on ambiguity—dependent can-

ons,”’ but others appearto use “90-10” and “55-45” rules. Id. at 560 (citation omitted). “‘[E]ven

if my colleagues could agree on 65-35 . . . , it would be ‘difficult for them t0 apply it ‘neutrally,

impartially, and predictably.’ Rather, ‘the magic wand of ipsi dixit is the standard tool for decid-

ing such matters.” Id. (two footnotes omitted).
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Ninth Circuit explanation of why not to “permit giving legislative effect to language found only

in congressional reports that z's not consistent with the statute itself,” 230 F. Supp. 3d at 1015

(emphasis added), but of course as shown above and as Bologna and Sturgeon believed, § 1373’s

language is consistent with what the legislative reports say it means. Nonetheless, Steinle es-

chewed any reliance on what the legislative reports say to conclude that “[n]othing in . . .

§ 1373(a) addresses information concerning an inmate’s release date.” Id. But that is overly nar-

row framing of the issue. Of course § 1373 doesn’t contain the words “release date,” but a very

plausible reading of “information regarding . . . citizenship or immigration status” is that of Bolo-

gna, Sturgeon, and the congressional Reports discussed above, which say that language reaches

immigration-related information broadly defined, and the release date of an illegal alien that ICE

had provided to local authorities for prosecution and for which ICE had issued a detainer request

was plainly immigration-related information.” And Steinle’s statement was dictum because it

was unnecessary to decide after agreeing with Bologna that § 1373 didn’t intend to restrict vio-

lent crime,

And Steinle added yet another layer of dictum, by opining that had “Congress . . . intended to

23 The immigration—related facts of Steinle include (inter alia) that Lopez—Sanchez (convicted

of multiple felonies) “has been deported to Mexico at least five times,” “was released to the cus-

tody of the San Francisco Sheriffs Department to face additional felony charges,” which were

dropped, and “[t]hat same day, ICE sent a detainer request asking that the Sheriffs Department

notify ICE forty-eight hours before releasing Lopez—Sanchez and continue to hold him until ICE

could take custody of him.” Id. at 1004 (citations omitted). So ICE had given Lopez—Sanchez to

the local jurisdiction for prosecution and wanted him back, making his release date plainly immi-

gration related. But “[t]he Sheriffs Department did not respond . . . or otherwise communicate

with ICE, and [it] released Lopez-Sanchez.” Id. 1004 (citations omitted). The Sheriff had issued

a sanctuary-city memorandum barring employees from providing ICE “‘citizenship/immigration

status of any inmate’ and ‘release dates or times.’” Id. at 1003 (citation omitted). Before that

memorandum, “the Sheriffs Department had freely ‘provide[d] information to ICE regarding

undocumented alien felons in custody.” Id. at 1004 (citation omitted). After his release,

“Lopez—Sanchez shot and killed Steinle.” Id. at 1004 (citation omitted).
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bar all restriction of communications between local law enforcement and federal immigration

authorities . . . it could have included such language in the statute.” Id. (emphasis in original). Of

course, it was purporting to paraphrase Bologna, but that case spoke of § 1373 as “eliminating

restrictions on the voluntary flow of immigration information,” 192 Cal. App. 4th at 439 (empha-

sis added), not mere “communications.”

Anyway, in rej ecting the interpretations of § 1373 by Bologna and Sturgeon, Steinle merely

established that more than one interpretation of § 1373 exists, so it is technically “ambiguous,”

Day, 57 N.E.3d at 813 (“[A] statute is ambiguous when it allows more than one reasonable

interpretation.” (citation omitted», so under Indiana statutory—construction rules, legislative in-

tent must be determined and given effect. So the congressional reports for § 1373 (and § 1644)

must be consulted and given effect, contrary to Steinle’s approach.

C. 8 U.S.C. 1644 Bans Prohibiting/Restricting Cooperation on Immigration-Related In-

formation Broadly Defined.

The provision at 8 U.S.C. 1644, though enacted later, underscores the intent b'ehind 8 U.S.C.

1373 and its “information regarding . . . immigration status” language. Section 1644 follows:

§ 1644. Communication between State and local government agencies and Immi-

gration and Naturalization Service.
'

Notwithstanding any other provision of Federal, State, or local law, no State or local gov-

ernment entity may be prohibited, or in any way restricted, from sending to or receiving

from the Immigration and Naturalization Service information regarding the immigration

status, lawful or unlawful, of an alien in the United States.

8 U.S.C. 1644 was enacted as Section 434 of The Personal Responsibility and Work Opportunity

Reconciliation Act 0f 1996 (“PRWORA”).24 The same statutory—construction arguments just ap-

plied to § 1373 also apply to §
164425 and need not be repeated, but Indiana statutory-

24
Pub. L. 104-193, 110 Stat. 2105 (Aug. 22, 1966). Available at

https://www.2no.gov/fdsvs/Dkg/STATUTE-1 lO/Ddf/STATUTE-l 10—P22 1 05 .Ddf.

25 The language of § 1373 and § 1644 is nearly identical, with § 1373 governing broadly de-
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construction doctrines must be applied also to this “information regarding” 1anguage.26 So the

meaning cannot tum on “status,” and legislative intent must be determined and given effect be-

cause there is a broad and narrow interpretation. The PRWORA Conference Report made clear

what Congress believed the language it used “provides” and what Congress “intendea” by it:

The conference agreementprovides that no State or local government entity shall prohibit,

or in any way restrict, any entity or official from sending to or receiving from the INS in-

formation regarding the immigration status ofan alien 0r the presence, whereabouts, 0r

activities ofillegal aliens. It does not require, in and of itself, any government agency or

law enforcement official to communicate with the INS.

The conferees intend to give State and local officials the authority to communicate

with the INS regarding the presence, whereabouts, 0r activities 0f illegal aliens. This

provision is designed to prevent any State or local law, ordinance, executive order, policy,

constitutional provision, or decision of any Federal or State court that prohibits or in any

way restricts any-communication between State and local officials and the INS. The con—

ferees believe that immigration law enforcement is as high a priority as other aspects of

Federal law enforcement, and that illegal aliens do not have the right to remain in the

United States undetected and unapprehended.

H.R. Conf. Rep. No. 104—725, at 383 (emphasis added ,27 reprinted in 1996 U.S.C.C.A.N. 2649,

2771; see also City ofNew York, 179 F.3d at 32 (upholding now-§ 1644 against constitutional

attack and quoting foregoing Report as a unit With the statutory text to explain what statute does

and Congress intended)” So Congress provided and intended a broad all-information—regarding

interpretation of the “information” at issue in § 1644. And Ordinance § 10 can’t re-define the

language of § 1644 to a narrow meaning that Congress didn’t intend because the narrower defini-

tion is both field and conflict preempted. See infra Part V.

fined citizenship/immigration information about any individual and § 1644 governing broadly

defined immigration information about illegal aliens.

26 Applying stande Indiana construction doctrines doesn’t “expand the plain meaning” of

§ 1644, George P. Todd Funeral Home v. Estate ofBeckner, 663 N.E.2d 786, 788 (Ind. Ct. App.

1996), but rather establishes what the plain meaning 0f the text is.

27 Available at https://www.con2ress.gov/1 04/crpt/hrpt725/CRPT-104hrpt725.ndf.

28 See supra at 15-16 (§§ 1373 and 1644 “nullif[ied]” Executive Order 124).
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To summarize thus far, 8 U.S.C. 1373 and 1644 bar prohibiting/restricting information on

“all matters regarding” (to use the City’s own “citizenship or immigration status” definition, Or-

dinance § 2) citizenship and immigration, and the federal government asserts strong public-safety

interests in these provisions and the federal government’s immigration—enforcement policy, em-

ploying special care in issuing detainer requests t0 assure that they comply with federal law au-

thorizing removal of aliens. And conversely, §§ 1373 and 1644 don’t have the narrow, mere-

status—statement construction on which the City erroneously relied in its Ordinance. See, e.g., Or-

dinance § 10 (“a statement”).

D. 8 U.S.C. 1357(g)(10) Authorizes Broad Cooperation Without Formal Agreements,

Training, 0r Certification.

Also as a part of IIRAIRA, Congress enacted 8 U.S.C. 1357(g). See Appendix A (Relevant

Laws). In this provision, Congress authorized written agreements whereby state/local LEOs

could perform functions of federal immigration—enforcement officers. 8 U.S.C. 1357(g)(1). In

§ 1357(g)(10),” Congress also made clear that no written agreement (with concomitant special

training and certification) is needed for state/local officers/employees to “communicate with

[federal immigration authorities] regarding the immigration status of any individual, including

reporting knowledge that a particular alien is not lawfully present in the United States,”

29 Section 1357(g)(10) follows:

8 U.S.C. 1357(g) — Performance 0f immigration officer functions by State officers

and employees . . .

(10) Nothing in this subsection shall be construed t0 require an agreement under this

subsection in order for any officer or employee of a State or political subdivision of a

State—

(A) to communicate with the Attorney General regarding the immigration status of

any individual, including reporting knowledge that a particular alien is not lawfully

present in the United States; or

(B) otherwise to cooperate with the Attorney General in the identification, appre-

hension, detention, or removal of aliens not lawfully present in the United States.
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§ 1357(g)(10)(A), or “cooperate with [federal immigration authorities] in the identification, ap—

prehension, detention, or removal of aliens not lawfully present in the United States,”

§ 1357(g)(10)(B)-

Section 1357(g)(10) was key to the Fifth Circuit’s rejection, in City ofEl Cenizo v. Texas,

890 F.3d 164 (5th Cir. 2018),” ofplaintiffs’ argument that What Texas’s anti-sanctuary-city law

(“SB4”31) required, see Appendix A (Tex. Gov. Code § 752053),” was preempted by the rest of

§ 1357(g) (which involves formal agreements with required training and certification of

state/local LEOs, see Appendix A). The court referred to § 1357(g)(10) as the “critical savings

clause,” 890 F.3d at 177, and held that it clearly indicated that Congress didn’t intend to pre-

empt—by either field or conflict preemption—what Congress allowed, id. at 178-79.

Congress also encouraged state/local cooperation With the federal government in 8 U.S.C.

1324(0) (authorizing state/local LEOs to make arrests for violations of INA’s prohibition against

smuggling, transporting, or harboring aliens) and 8 U.S.C. 1252(0) (affirming state/local LEO’s

authority to arrest certain felons who have unlawfully returned to the United States). See also

U.S. Department of Justice (“DOJ”), Statement 0f Interest on Behalf of the United States at *4,

3° El Cenizo involved the appeal of the district court’s grant of a preliminary injunction

against multiple provisions 0f a Texas law similar to Chapter 18.2, and the Court held that plain-

tiffs had not shown likely success on the merits, except for a no-endorsing sanctuary—city-policies

provision (as applied to elected officials only). Id. at 173.

31 Available at https://le,qiscan.com/TX/text/SB4/id/1 60843 5/Texas—2017-SB4—

Enrolled.html. SB4 included penalties for noncompliance, including graduated fines, removal

from office for public officials, and a misdemeanor for noncompliance with the ICE-detainer pro-

vision. El Cenizo, 890 F.3d at 175.

32 El Cenz'zo is instructive here for rej ecting preemption, Fourth Amendment, home rule, and

other arguments in upholding provisions very similar to Chapter 18.2, i.e., (a) banning “‘adopt—

[ing], enforc[ing], or endors[ing] a policy . . . prohibit[ing] or materially 1imit[ing]’ immigration

enforcemen ”; (b) “prohibit[ing] any ‘pattern or practice’ that similarly frustrates enforcemen ,”

With examples the court called “status-inquiry,” “information—sharing,” and “assistance-coopera—

tion” provisions; and (c) requiring detainer—request compliance (“ICE-detainer mandate”). 890

F.3d at 173-74 & n2. (citations omitted).
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City ofEl Cenizo v. Texas, No. 5:17-cv-00404-OLG, 2017 U.S. Dist. LEXIS 140309 (WD. Tex.

Aug. 30 2017) (“Statement of Interest”).33 In the El Cem'zo Statement of Interest, the DOJ high-

lighted several examples of permissible cooperation between state and local officials and the fed-

eral government in immigration law enforcement. These examples include, id. at 4—5:

State and local participation in joint task forces with federal officers, providing opera-

tional support in executing a warrant, allowing federal immigration officials to gain ac-

cess to detainees held in State or local facilities and holding an alien in custody so that the

federal government can effectuate an arrest, responding to requests for information about

when an alien will be released from custody, requesting immigration status information

from aliens, and sharing that information with federal officials.

In the Statement of Interest, the DOJ established that a key means of such cooperation is

state/local cooperation with detainer requests by the U.S. Immigration and Customs Enforcement

(“ICE”)—addressing “generally aliens with pending criminal charges or convictions”——which are

now‘subj ect to the following policy, id. at 1-2:

[ICE] detainers issue only when there is probable cause to believe that the subj ect of the

detainer is a removable alien, and ICE detainers are accompanied by an administrative

warrant issued pursuant to 8 U.S.C. §§ 1226 or 1231. The detention period, moreover,

may last no more than 48 hours. State and local cooperation with detainer requests facili-

tates the orderly transfer of removable aliens t0 federal custody when they are released

from state or local custody. Absent cooperation, removable aliens would be released back

into the community. Given the population addressed by immigration detainer requests—

generally aliens with pending criminal charges or convictions—they are an important tool

t0 promote public safety. When criminal aliens are released from state or local custody,

they have the opportunity to reoffend and abscond. There are also many risks and uncer-

tainties involved when apprehending criminal aliens at—large in the community, rather

than in a controlled custodial setting. At-large arrests increase the risk to the officers and

agents conducting the arrests, the alien arrested, and members of the public.

These issues involving the sharing of information regarding aliens in state criminal

custody, and the lawful cooperation by state and local authorities with federal immigra-

tion detainer requests, are of deep concern to the United States and present serious public

safety and immigration enforcement issues.

The DOJ Statement of Interest also established that honoring ICE detainers and other such co-

33 Available at https://www.iustice.gov/oDa/nress-release/file/97576l/download.
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operation by state/local authorities with federal immigration enforcement officials is not preempted

by federal law, id. at 20, is consistent with the Tenth Amendment, id. at 24, and is fully consistent

with the Fourth Amendment, id. at 26.34

As further stated by the DOJ, the aforementioned “cooperative efforts are critical to facilitat-

ing federal processing of the hundreds of thousands of aliens arrested for immigration violations

each year.” Id. at 5; see also Department of Homeland Security (“DHS”), Guidance on State and

Local Governments’ Assistance in Immigration Enforcement and Related Matters at 9 (Sept. 21
,

201 1) (“DHS Guidance”)35 (“In requiring ‘cooperation,’ the INA thus requires that a state or 10-

cal law enforcement officer who assists DHS officers in their enforcement of the immigration

laws must at all times have the freedom to adapt to federal priorities and direction and conform

to federal discretion, rather than being subj ect to systematic mandatory state or local directives

that may work at odds with DHS”).

The federal government’s immigration—enforcement priorities are, not persons who are sim-

ply here illegally, but those “pos[ing] a risk to public safety or national security,” including “re—

movable aliens who are convicted felons 0r . . . involved in gang activity or drug trafficking”:

Additionally, regardless ofthe basis ofremovability, Department personnel should priori-

tize removable aliens who: (1) have been convicted of any criminal offense; (2) have been

charged with any criminal offense that has not been resolved; (3) have committed acts

which constitute a chargeable criminal offense; (4) have engaged in fraud or willful mis-

representation in connection with any official matter before a governmental agency; (5)

have abused any program related t0 receipt of public benefits; (6) are subject to a final

order of removal but have not complied with their legal obligation to depart the United

States; or (7) in the judgment of an immigration officer, otherwise pose a risk to public

safety or national security. The Director of ICE, the Commissioner of CBP, and the Direc-

tor of USCIS may, as they determine is appropriate, issue further guidance to allocate ap-

propriate resources to prioritize enforcement activities within these categories—for exam-

34 Fourth Amendment arguments were rejected in El Cenizo. 890 F.3d at 186-90.

35 Available at httos://www.dhs.gov/sites/default/files/publications/guidance—state-local-as—

sistance-immiggation-enforcementpdf.
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ple, by prioritizing enforcement activities against removable aliens who are convicted fel-

ons or who are involved in gang activity or drug trafficking.

Memorandum fiom John Kelly, DHS Secretary, to Federal Enforcement Officials at 2 (Feb. 20,

2017) (“Subj ect: Enforcement of the Immigration Laws to Serve the National Interest”).36 So in

seeking full cooperation at all levels of government, the federal government is seeking to protect

the public by prioritizing (inter alia) immigration—law enforcement against felons, gang members,

and drug traffickers. Of course, while DHS has “enforcement priorities,” any “deportable alien”

under 8 U.S.C. 1227 may be placed into removal proceedings by federal authorities.

III.

Chapter 18.2 Preempts Local Law and Bans Noncompliance with Federal Law.

To similarly protect Hoosiers by assuring that Indiana governmental bodies are both compli-

ant with protective federal law and are assisting federal authorities as permitted, Indiana enacted

Chapter 18.2, IC 5-2-1 8.2,37 titled “Citizenship and Immigration Status Information and Enforce-

ment of Federal Immigration Laws.”38 See Appendix A. Chapter 18.2 (a) bans “governmental

bodies” (including employees arid “law enforcement officers”39) from enacting/adopting ordi-

nances, policies etc. that prohibit/restrict cooperation regarding immigration—related information,

IC 5-2-1 8.2-3; (b) bans limiting/restricting immigration—law enforcement cooperation, IC 5-2-

18.2—4, and (c) mandates LEO cooperation on immigration-law enforcement (including

36 Available at httosz//www.dhs.gov/sites/default/files/publications/17 0220 Sl En-

forcement—of-the-Immigration-Laws-to-Serve-the—Nationa1—Interest.pdf (effective July 1, 201 1).

37 Chapter 18.2 was enacted as part of Senate Enrolled Act (“SE ”) 590. Available at

http://www.in.gov/legislative/bills/ZO1 1/PDF/SE/SE0590. 1 .Ddf. Buquer v. City ofIndz'anapolis,

2013 U.S. Dist. LEXIS 45084 (SD. Ind. 2013), enjoined applications of SEA 590 § 18 (restrict-

ing uses of consular identification documents) and enj oined § 2O (authorizing some state/local

LEO arrests not “at the behest of the federal officials”), id. at *8-9.

38
Available at httD://iga.in.gov/legislative/laws/ZO17/ic/titles/005#5 -2-1 8.2.

39 “As used in this chapter, ‘law enforcement officer’ has the meaning set forth in IC 5-2-1-

2.” IC 5—2-1 8.2-2 (defining term so as to include LEOs of the City Police Department).
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information—cooperation) as permitted by federal law, IC 5-2-1 8.2-7.

Indiana intended in Chapter 18.2 to ban sanctuary-city-type policies that do what 8 U.S.C.

1373 and 1644 say local entities may not do. This is evidenced by the use of “information” lan-

guage in IC 5-2-1 8.2-3 (“with regard to information of the citizenship or immigration status, law-

ful or unlawful, of an individua ”) virtually identical £0 the federal language in 8 U.S.C. 1373

(“information regarding the citizenship or immigration status, lawful or unlawful, of any individ-

ual”) and 8 U.S.C. 1644 (“information regarding the immigration status, lawful or unlawful, of

an alien in the United States”). So Indiana intended to enforce the federal requirement in Indiana

at least t0 the broad extent of the federal meaning of those terms as set out above, see supra Part

II. See, e.g., Brownsburg Area Patrons Affecting Change v. Baldwin, 714 N.E2d 136 (Ind. 1999)

(“BAPAC”) (construing language virtually identical to federal statutory language to mean the

same thing as U.S. Supreme Court construed it to mean).

Indiana also intended in Chapter 18.2 to (i) require LEOs to include cooperation with federal

immigration-law authorities in their required inter—agency cooperation, see City Police Depart-

ment, “Duties,” http://www.eastchicagocom/DageI0/page50/nage53/ (“work in conjunction with

all other levels of the criminal justice system”) and (ii) ban prohibiting/restricting/limiting

information—cooperation and enforcement—cooperation permitted in 8 U.S.C. 1357(g)(10). So

Chapter 18.2’s provisions must be interpreted in light of those federal provisions.

And because the constitutional arguments that were asserted against the similar provisions of

Texas’s SB4 were persuasively rej ected by the unanimous Fifth Circuit in El Cenizo, including

arguments under the federal Supremacy Clause (preemption), Fourth Amendment (search and

seizure), and Tenth Amendment (commandeering), 890 F.3d 164,40 no constitutional concern

4° See also infia Parts VIII (Tenth Amendment doesn’t save Ordinance), IX (Fourth Amend-
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about Plaintiffs’ proper interpretations of Chapter 18.2’s provisions warrants narrower construc-

tions under the constitutional avoidance doctrine. See, e.g. ,
Clark v. Martinez, 543 U.S. 371, 381-

382 (2005) (“a tool for choosing between competing plausible interpretations of a statutory text,

resting on the reasonable presumption that Congress did not intend the alternative which raises

serious constitutional doubts”). Similarly, under the standards for facial vagueness challenges set

out in El Cem'zo, 890 F.3d at 187; see also infia Part III(B) (standards), and under Indiana’s

statutory-construction doctrines, see supra Part II(A), no provision of Chapter 18.2 is vague, so

there is no reason to restrict the proper construction or application of Chapter 18.2, including its

preemption of home rule.

A. Section 3 Bans Prohibiting/Restricting Information-Cooperation.

Section 3 bans“ prohibitions/restrictions on maintaining, sharing, and cooperating regarding

“information of the citizenship or immigration status . . . of an individual” as follows:

IC 5-2—18.2-3 Prohibited from enacting or implementing restrictions on taking cer-

tain actions regarding information of citizenship 0r immigration status

Sec. 3. A governmental body . . . may not enact or implement an ordinance, a resolu—

tion, a rule, 0r a policy that prohibits or in any way restricts another governmental body

. . . ,
including a law enforcement officer, a state or local official, or a state or local gov—

ernment employee, from taking the following actions with regard to information of the

citizenship or immigration status, lawful or unlawful, of an individual:

(1) Communicating or cooperating with federal officials.

(2) Sending to or receiving information from the United States Department of Home-

land Security.

(3) Maintaining information.

(4) Exchanging information with another federal, state, or local government entity.“

ment doesn’t save Ordinance), and X (Chapter 18.2 isn’t preempted).
41

Sections 3 and 4 ban govemmental-body ordinances, policies, etc. and activities that pro-

hibit/restrict/limit immigration-law enforcement while § 7 mandates LEO cooperation.

42 The Texas law in El Cem'zo has a similar provision, Tex. Gov. Code § 752.053(a)(1)-(2)

and (b)(2) (see Exhibit A (Relevant Laws)) ,which the Fifth Circuit upheld against preemption

and Tenth Amendment challenges. 890 F.3d at 176—82 & n.13, 190. SB4 bans prohibit-

ing/limiting “inquiring into the immigration status” of detained persons and prohibiting/limiting

information-cooperation “with respect to information relating t0 the immigration status, lawful
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The first thing to note about § 3 is that;- its topic is information sharing. The second thing to

note is that what it bans are ordinances, polices, etc. that prohibit/restrict that information sharing

and maintenance.” The third thing to note is that the information at issue is stated in parallel lan-

guage to 8 U.S.C. 1373 and 1644, so § 3 must be read to mean what §§ 1373 and 1644 mean. As

established in Part II, supra, 8 U.S.C. 1373 and 1644 ban prohibiting/restricting (without the re-

quirement that there be an ordinance, policy, etc. as in IC 5-2-1 8.2-3) information broadly related

to the two general topics of citizenship and immigration status.“

Given the applicable all-matters-regarding and immigration—related interpretation of the “in-

formation” in IC 5-2-1 8.2-3, the information of an individual that an ordinance, policy, etc. may

not prohibit/restrict as to communicating/cooperating, sending/receiving, maintaining, and ex-

changing as described in § 3 includes the following topics:

identifying information (name(s), a1ias(es), description, IDrnumbers, biometrics, etc.);

c personal history (origin, places lived and worked, marital status and spouse(s), relatives,

etc.);

- citizenship;

0 immigration status;

- basis for immigration status;

° contact information (phone number(s), address(es), email address(es), etc.);

work location(s);

or unlawfill, of any person under a lawful detention or arrest, including information regarding the

person’s place osz'rth.” Tex. Gov. Code § 752.053(b)(2)(1)—(2) (emphasis added), indicating its

understanding of the broad scope of “information regarding” in 8 U.S.C. 1373 and 1644.

43 Neither § 3 nor any provision of Chapter 18.2 requires the collection of such information,

so any arguments to that effect would be beside the point.

44 The topic of § 4 is enforcement. The topic of § 7 is general LEO cooperation.
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- contact information for relatives, friends, etc.;

0 vehicle information (make, model, color, VIN, plate number, etc.);

- history with law enforcement (charges, convictions, traffic infractions, etc.);

- firearm records (concealed carry permit etc.);

- custody status; and

° release date.

These provide a solid core of information—cooperation that governmental bodies may not pro-

hibit/restrict, and the Ordinance itself concedes what information is at issue by prohibit—

ing/restricting, Ordinance §§ 3, 6, information—cooperation 0n “all matters regarding questions 0f

citizenship . . . or any other immigration matter,” Ordinance § 2, including “a person’s custody

status, release date, or contact information, Ordinance § 6(c)(4), so there is no vagueness in this

provision. See Part 111(B) (vagueness standards).

The Indiana General Assembly’s decision to use “information 0f,” IC 5-2-18.2-3 (“with re-

gard to information of the citizenship or immigration status, lawful or unlawful, of an individual”

(emphasis added», instead of the “information regarding” in §§ 1373 and 1644, doesn’t mean the

legislature intended a different meaning. Because § 3 largely mirrors the language of §§ 1373 and

1644, it should be understood to share those statutes’ scope. BAPAC, 137 F.3d at 140. And if

there is any doubt, Indiana statutory—construction rules require effecting legislative intent, Whiéh

is to regulate the same “information” that 8 U.S.C. 1373 and 1644 regulate. Dictionaries say “of”

includes “relating to” and “about,” indicating “association,” see, e.g., https://www.merriam-

webster.com/dictionarv/of; httD://Www.dictionarv.com/browse/of?s=L and a legal definition in-

cludes “[a]ssociated With or connected with,” Black’s Law Dictionary 975 (5th ed. 1979), so sub-

stituting “information of” for “information regarding” doesn’t change the meaning. The most
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likely explanation for substituting the synonym “of’ for “regarding” is that § 3 has the word “re-

gard” shortly before the “of’ and the drafter likely thought that using “of” was preferable for sty-

listic purposes, i.e., “actions with regard to information of [not regarding] the citizenship or im-

migration status . . .
.” That stylistic choice doesn’t change the meaning. Anyway, the City has

already conceded the use of the word “of’ as meaning “regarding” in a similar sentence where

“regarding” had just been used a few words before: “Citizenship or immigration status” means

all matters regarding questions ofcitizenship . . . or any other immigration matter.” Ordinance

§ 2 (emphasis added to “regarding” and “of’).

The information—cooperation that § 3 promotes comports with City LEOs’ duty to “work in

conjunction with all other levels of the criminal justice system,” City Police Department, “Du-

ties,” http://www.eastchica,qo.com/pa,qe10/pggeS O/pageS 3/. So all of the information listed in

bullet points above is the sort of information that would be shared as a matter of course under

that duty between federal, state, and local law enforcement agencies. The City can’t properly

complain if Indiana requires the City to not except immigration—enforcement—related information

from the. City’s own cooperation-duty policy. Such information—sharing is an inherent part of

proper law enforcement practice. To have a maj or-city police department and to engage in proper

police work is to engage in and assume the costs of such information sharing. It is part of the cost

of doing the business of policing. Anyway, the expenditure of money and resources to share vital

law-enforcement information is de minimis or minimaI—e.g., simply providing requested infor-

mation already in the City’s possession about a person in custody—and sharing information with

other LEOs is essential to obtaining reciprocal information-assistance.

In sum, § 3 bans the City from passing, implementing, and enforcing any ordinance, policy,

etc. that prohibits/restricts cooperation regarding the sharing of any and all information related to
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n

the general topics of citizenship and immigration status, i.e., the City may not make an exception

targeting immigration—felated information t0 the City’s own full-cooperation policy.

B.

(1)

(2)

(3)

(4)

(5)

(6)

Section 4 Bans Limiting/Restricting Enforcement Cooperation.

Section 4 bans limiting/restricting federal immigration-law enforcement as follows:

IC 5-2-18.2—4 Prohibited from limiting 0r restricting enforcement of federal immi-

gration laws

Sec. 4. A governmental body . . . may not limit or restrict the enforcement of federal

immigration laws to less than the full extent permitted by federal law.

Six analytical points readily elucidate the meaning of § 4:

Section 4’s topic and the context of its terms are actual immigration-law enforcement, which

topic and context control the meaning of all language in § 4.

Section 4 only bans limiting/restricting, i.e., it doesn’t compel anything other than not limit-

ing/restricting two things (discussed next).

Section 4 bans limiting/restricting two things: (a) “the enforcement of federal immigration

law” and (b) what is “permitted by federal law.

-

Section 4 thus parallels (a) federal-immigration-law enforcement with (b) what federal law

permits, so if governmental bodies don’t limit/restrict what federal law permits, they satisfy

the mandate to not limit/restrict federal-immigration-law enforcement.

Section 4 doesn’t require an ordinance, policy, etc. (as § 3 does), though an ordinance can

violate it.

Section 4 bars such limiting/restricting whether the enforcer is federal, state, or local, but in

the present context failure to provide information— and enforcement—cooperation with ICE

limits/restricts what federal law permits and thus violates the ban on limiting/restricting

federal-immigration—law enforcement.
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For present purposes in analyzing Ordinance § 4, note that enforcement includes information

sharing, as the Ordinance acknowledges. Ordinance § 2 (“[i]mmigration enforcement operation”

includes “identification”); id. § 6(a) (“enforcement operations, including . . . information”).45

The scope of “permitted by federal law” is informed by (i) the context, which is actual “en-

forcement of federal immigration laws,” and (ii) a widely recognized list of information- and

enforcement—cooperation activities in this particular context. The context restricts the list to ac-

tivities involved in actual federal-immigration—law enforcement, and in that context readily avail-

able sources identify what activities at issue. One source is the City’s Ordinance itself, which

systematically limits/restricts things involved in immigration—law enforcement that are permitted

.by federal law.

Another source that illuminates the meaning of Indiana’s law is Texas’s SB4, upheld against

constitutional attack in El Cem'zo, 890 F.3d 164, which uses similar language and illuminates the

scope of “the enforcement of immigration laws” thus:

(a) A local entity or campus police department may not:

(1) adopt, enforce, or endorse a policy under Which the entity or department prohibits

0r materially limits the enforcement 0f immigration laws;

(2) as demonstrated by pattern or practice, prohibit or materially limit the enforce-

ment of immigration laws . . . .

Tex. Gov. Code § 752.053(a)(1)-(2). The statute then provides applications of these bans:

(b) In compliance with Subsection (a), a local entity . . . may not prohibit or materially

limit [LEOs et a1.] from doing any of the following:

(1) inquiring into the immigration status of a person under a lawful detention or un-

der arrest;

(2) with respect to information relating tom] the immigration status, lawful or un

45 Including information—cooperation within “enforcemen ”
in IC 5-2-18.2-4 doesn’t make IC

5-2-1 8.2-3 superfluous in any way. Section 3 addresses information in the context of enacted 0r-

dz'nances, polices, etc. while § 4 addresses enforcement generally and bans limits/restrictions on
“the enforcement of federal immigration laws,” which would include information—coopération.

46 Note that in mirroring the language of 8 U.S.C. 1373 and 1644 Texas rightly deems “in-
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lawfill, of any person under a lawful detention or under arrest, including information re-

garding the person’s place of birth:

(A) sending the information to or requesting or receiving the information from
‘

United States Citizenship and Immigration Services, United States Immigration and Cus-

toms Enforcement, or another relevant federal agency;

(B) maintaining the information; or

(C) exchanging the information with another local entity or campus police de-

partment or a federal or state governmental entity;

(3) assisting 0r cooperating with a federal immigration officer as reasonable or nec-

essary, including providing enforcement assistance; or

(4) permitting a federal immigration officer to enter and conduct enforcement activi-

ties at a jail to enforce federal immigration laws.

Tex. Gov. Code § 752.053(b) (emphasis added). So a phrase banning prohibiting/limiting “the

enforcement of immigration laws” clearly has to do with such activities.

As noted above, §
4’s “permitted by federal 1aw”47 must be read in light of its topic, i.e.,

“enforcement of federal immigration laws,” so the natural scope of that language is limited to the

sort of activities listed below in bullet points (and itemized in the Texas provision above), drawn

from the readily available cited sources. The following list provides concrete examples of things

Defendants may not limit/restrict (including by enacting, implementing, and enforcing an ordi-

nance) City personnel (especially City LEOs) from doing because federal law permits them:

- “[s]tate and local participation in joint task forces with federal officers,” DOJ Statement of

Interest in El Cenizo at 4-5;

' “providing operational support in executing a warrant,” id;

- “allowing federal immigrations officials to gain access to detainees held in State or local fa-

cilities,” id;

formation relating to” synonymous with “information regarding” and “information relating to” in

this sentence is synonymous with “information regarding” in reference to birthplace.

47 “The full extent” modifier introduces no vagueness because the context indicates that it

simply requires n0 prohibiting/restricting all that federal law permits regarding the enforcement

of federal immigration law, which is a well-known list in this context. Cf El Cenz'zo, 890 F.3d at

190-91 (rej ecting facial, pre-enforcement vagueness challenge to “materially limits”)
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“holding an alien in custody so that the federal government can effectuate an arrest,” z'd.;

“responding to requests for information about when an alien Will be released fiom custody,”

id.;

“requesting immigration information from aliens, and sharing that information with federal

officials,” id. .48; see also Arizona, 567 U.S. at 41 1-15 (upholding requirement that LEOs ask

about immigration status where person is stqpped‘for another reason, e.g., a traffic infrac-

tion); Chamber ofCommérce 0f U.S. v. Whiting, 563 U.S. 582, 611 (201 1) (upholding state

law requiring employers to e-verify immigration status);

“communicat[ing] with [federal authorities] regarding the immigration status of any individ-

ual, including reporting knowledge that a particular alien is not lawfillly present in the

United States[] or . . . otherwise . . . cooperat[ing] with [federal authorities] in the identifica-

tion, apprehension, detention, or removal of aliens not lawfully present in the United States,”

8 U.S.C. 1357(g)(10)(A)-(B);

“work[ing] in conjunction with all other levels of the criminal justice system,” which in-

cludes cooperation with federal immigration-law authorities, and “enforc[ing] all laws and

ordinances,” which include 8 U.S.C. 1357(g), 1373, and 1644 and Chapter 18.2, City of East

Chicago Police Department, “Duties,” http://www.eastchicago.com/page1 O/pageSO/pageS3/;

48 Such verification is limited by IC 5-2-20-3, which provides as follows:

Sec. 3. A law enforcement agency or law enforcement officer may not request verifica-

tion of the citizenship or immigration status of an individual fiom federal immigration

authorities if the individual has contact with the law enforcement agency or law enforce-

ment officer only:

(1) as a witness to or victim of a crime; or

(2) for purposes of reporting a crime.

Consequently, any arguments that barring asking persons about their citizenship or immigration

status (which Arizona expressly held permissible, 567 U.S. at 41 1-15) is necessary in the Ordi-

nance (see § 3) to protect crime reporting, witnesses, and victims fails because that protection

already exists.
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' “uphold[ing] the Federal and State of Indiana Constitution [and] laws,” which include 8

U.S.C. 1357(g), 1373, and 1644 and Chapter 18.2, City of East Chicago Police Department,

“Code of Ethics” at no. 11, http://www.eastchicago.com/Dage10/DageSO/Da2653h

- “provid[ing] each law enforcement officer With a written notice that the law enforcement

officer has a duty to cooperate with state and federal agencies and officials on matters per-

taining to enforcement of state and federal laws governing immigration,” IC 5-2-1 8.2-7;

- entering into agreements 8 U.S.C. 1357 to allow local LEOs to enforce federal law; and

- doing essentially whatever the Ordinance prohibits because those forbidden activities are

permissible under federal law.

Given the foregoing clear and familiar scope of activities reached by § 4, which are clearly

understood by Defendants because the City’s Ordinance is a catalogue of the foregoing in the

form of prohibitions/restrictions/limits 0n doing the things listed,” any claim that § 4 is unconsti-

tutionally vague (or might be so if not construed the City’s way”) readily fails, as does any argu-

ment that § 4 is too vague to preempt the Ordinance’s contrary provisions. Moreover, the follow—

ing eight analytical points establish that no vagueness is at issue.

First, Indiana vagueness law parallels federal law, Whatley v. Zatecky, 833 F.3d 762, 771

(7th Cir. 201 6) (“the analysis of a due process vagueness challenge under the Indiana Constitu-

49 For example, the Ordinance systematically works through the above list limiting/restrict-

ing the permissible, from mandating non-compliance with ICE detainers to non—cooperation with

enforcement operations to non—cooperation with immigration-enforcement—related information.

5° While constitutional avoidance is a recognized doctrine, see, e.g. ,
Public Citizen v. United

States Dep ’z‘ ofJustice, 491 U.S. 440, 465-66 (1989); Edward J. DeBartolo Corp. v. Florida Gulf

Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988); Ashwander v. Tennessee Val-

leyAuthority, 297 U.S. 288, 346 (1936) (Brandeis, J., concurring); Wholesale Wine & Liquor C0.

v. State ex rel. Indiana Alcoholic Beverage Comm ’n, 695 N.E.2d 99, 106 (Ind. 1998) (quoting

Ashwander, 297 U.S. at 348 (Brandeis, J., concurring)), it doesn’t apply Where, as here, a consti-

tutional challenge would fail or a statute has clear language, see Peretz v. United States, 501 U.S.

923, 932 (1991); Rust v. Sullivan, 500 U.S. 173, 182 (1991).
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tion and the U.S. Constitution is identical, and the Indiana courts rely on the same cases in ruling

on these challenges” (citing Indiana cases)), s0 the holdings and doctrines of federal cases dis-

cussed next control. Second, the remedy for Violating Chapter 18.2 is only “compel[1ing] com-

pliance,” IC 5-2—18.2-5, “an injunction,” IC 5-2-1 8.2-6, so higher vagueness standards afforded

where criminal penalties and free speech are involved, see, e.g., Buckley v. Valeo, 424 U.S. 1, 41

(1976), don’t apply. Only “fair notice” to “a person of ordinary intelligence” is required. See,

e.g., Holder v. Humanitarian Law Project, 561 U.S. 1, 18 (2010) (citation omitted). The City had

fair notice under 8 U.S.C. 1357(g)(10), 1373, and 1644, as well as Chapter 18.2, that the chal-

lenged provisions of its Ordinance are in violation.

Third, where a provision is subj ect to more than one reading due to ambiguity, the legisla-

ture’s intent and goals must be determined and the provision construed to give effect to the legis-

lative intent. See supra Part II(A). The Indiana General Assembly clearly intended to block the

very sort of sanctuary—city—type provisions that the City enacted, so the provisions of Chapter

18.2 should be construed if and where necessary to further that intent.

Fourth, the actual language in the provisions of Chapter 18.2 controls—understood in the

well-known immigration—law contextSI—not any over-the-top caricatures of what Plaintiffs sup-

posedly say the provisions mean that the City might create. Creating and attacking strawman con-

structions would not refute what the challenged provisions actually clearly require. For example,

18.2-3 and -4 operate by banning prohibiting/restricting/limiting information-cooperation and

enforcement—cooperation, while 18.2-7 requires LEO cooperation by imposing a cooperation

51 For example, in El Cenizo, the Fifth Circuit held that the “context” clarifies the challenged

phrase “materially limits” because “[t]he status-inquiry, information—sharing, and assistance-co-

operation provisions of [SB4] provide specific examples of what conduct local entities cannot

limit.” 890 F.3d at 190.
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duty. So the City may not conflate those banning-requiring approaches and may not go beyond

the well-known immigration-law context with speculative applications.

Fifth, the City well understands what key provisions of Chapter 18.2 mean because it re-

quires similar law-enforcement cooperation, see supra at 5 (Police Department “Duties”), its Or-

dinance provides a properly broad definition of “citizenship and immigration status,” § 2 (“Defi-

nitions”), its “immigration enforcement operation” definition includes information-cooperation,

§ 2, and the Ordinance itself is a Virtual catalog of the sorts of information—cooperation and

enforcement-cooperation that Chapter 18.2-3 and -4 say may not be prohibited/restricted/limited,

and which 18.2-7 mandates for LEOs, see infia Part IV.

Sixth, any vagueness assertions by the City would be in the nature of a facial challenge to

Chapter 18.2, see El Cenz'zo, 890 F.3d at 190—91 (vagueness challenge to similar Texas anti-

sanctuary—city law was facial), and the standard is “exacting,” id. at 190, i.e., “[a] statutory provi-

sion is facially vague when it is plagued With such ‘hopeless indeterminacy’ that it precludes ‘fair

notice of the conduct it punishes,” id. (quoting Johnson v. United States, 135 S. Ct. 255 1, 2556-

58 (2015)). “A facially vague provision is ‘so standardless that it invites arbitrary enforcement?”

Id. (quoting Johnson, 135 S. Ct. at 2556). A facial vagueness is the “most difficult challenge to

mount.” United States v. Salerno, 481 U.S. 739, 745 (1987) (“A facial challenge to a legislative

Act is, of course, the most difficult challenge to mount successfully, since the challenger must

establish that no set of circumstances exists under which the Act would be valid”). Were the City

to allege vagueness here, it could not meet this exacting standard.

Seventh, where a provision has a solid “core” of What it covers, facial vagueness may not be

found. See, e.g., Smith v. Goguen, 415 U.S., 566, 578 (1974) (provision is vague because it lacks

standard of conduct and thus “simply has no core”); see also Hill v. Colorado, 530 U.S. 703, 733
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(2000) (“We thus conclude that ‘it is clear what the ordinance as a whole prohibits.’ [citation

omitted]. More importantly, speculation about possible vagueness in hypothetical situations not

before the Court will not support a facial attack on a statute when it is surely valid ‘in the vast

maj ority of its intended applications,’ [citation omitted].”) And here there is a solid core of

well-recognized immigration-related activities that federal law permits that Plaintiffs have estab-

lished in bullet points, which is What the City may not prohibit/restrict/limit under Chapter 18.2.

Eighth, the Fifth Circuit’s El Cenizo decision again provides guidance on vagueness stan-

I

dards, which arose in analyzing a (failed) challenge to “materially limits” on vagueness grounds.

890 F.3d at 190—91. “A statutory provision is facially vague when it is plagued with such ‘hope-

less indeterminacy’ that it precludes ‘fair notice of the conduct it punishes.” Id. at 190 (quoting

Johnson, 135 S. Ct. at 2556-58). “The plaintiffs have not established that ‘materially limits’ is

facially vague under this exacting standard.” Id. ..

Under these doctrines, this Court may and should readily rej ect any City insinuations or alle-

gations of facial unconstitutionality of § 4 (or any other part of Chapter 18.2) for vagueness.

Interpretations of § 4 by a federal court approving a proposed consent decree in Lopez-

Aquz’lar v. Marion Cnty. Sheriff’s Dept, No. 116CV02457SEBTAB, 2017 WL 5634965 (S.D.

Ind. Nov. 7, 2017), are nonbinding (federal courts can’t authoritatively construe statue statutes),

and fail to apply Indiana’s statutory-construction doctrines. For example, the court said that § 4

“nowhere even mentions cooperation” and “[i]f the Indiana General Assembly specifically in-

tended to mandate state cooperation with federal authorities, it surely could have said so,” id. at

*9 n.8. But the legislature in § 4 used broader language, banning limiting/restricting “the en-

forcement of federal immigration laws,” which includes banning limiting/restricting such cooper-

ation, e.g., not cooperating with ICE is limiting/restricting enforcement of federal immigration
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laws. And §§ 3 and 7 address cooperation, with § 7 requiring it for LEOs, and these sections

must be read in pari materia. Anyway, interpretation of state statutes rests finally with state, not

federal, courts. See, e.g., Gooding, 405 US at 520 (“‘[W]e lack jurisdiction authoritatively to

‘

construe state legislation” (citation omitted». So Lopez-Aquilar neither controls nor is persua-

sive.

The Texas statute at issue in El Cenz‘zo provides guidance in understanding Indiana’s § 4

because it has similar language to Indiana’s and Texas and the Fifth Circuit interpret it as Plain-

tiffs do. As the Fifth Circuit opinion recites, “[a]s codified at Texas Government Code

§ 752.053(a)-(b), SB4 forbids local entities from limiting the enforcement of federal immigration

law.” El Cem'zo, 890 F.3d at 173-74. And “subsection (b) enumerates concrete examples of

immigration—enforcement activities that a local entity may not “prohibit or materially limit.” Id.

at 174. So subsection (a)(l) provides that “[a] local entity . . . may not . . . adopt, enforce, or en-

dorse a policy under which the entity or department prohibits or materially limits the enforcement

of immigration laws.” And that language includes examples of required actions that are “in com—

pliance with Subsection (a).” A11 of the examples are instructive here in interpreting Indiana’s

law, but for present purposes the broad language barring prohibiting/limiting “the enforcement of

immigration laws” includes “assisting or cooperation with a federal immigration office as reason-

able 0r necessary, including providing enforcement assistance . . . or permitting a federal immi-

gration officer to enter and conduct enforcement activities at a jail to enforce immigration laws.”

Tex. Gov. Code § 752.053(a)—(b). So Texas and the Fifth Circuit understand that prohibiting/

limiting immigration—law enforcement includes non-cooperation with those enforcing immigra—

tion law. Indiana used similar language and likewise intended t0 include such cooperation in § 4.
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Moreover, as noted above, the City clearly understands these things. It understands the con-

trolling topic of § 4, i.e., actual immigration—law enforcement, because the City’s own Ordinance

provides a definition of “immigration enforcement operation,” i.e., “any operation that has as one

of its obj ectives the identification or apprehension of a person [for civil or criminal immigra-

tion—law proceedings].” Ordinance § 2. The city knows that immigration—law enforcement en-

compasses information. Ordinance §§ 2 (“identification” and “apprehension”) and 6(a) (“includ-

ing . . . information”). The City knows the all-matters-regarding scope of the information—cooper-

ation it may not bar (and LEOs must provide) because its “citizenship or immigration status” def-

inition provides it, recognizing the natural reading of what §§ 3 and 4 require. Ordinance § 2 (“all

matters regarding questions of citizenship . . . or any other immigration matter”). The City knows

the specific aspects of immigration-law enforcement that IC 5-2-1 8.244 bans limiting/restricting

because the City bans them systematically in its Ordinance.

In sum, § 4 banned the Defendants from limiting/restricting enforcement of federal immigra-

tion law, both as to information sharing and assisting in immigration-enforcement operations,

i.e., the City may not make an exception targeting immigration—related information and enforce-

ment to the City’s own full-cooperation policy. As shall be shown in Part IV, the Ordinance, its

implementation, and its enforcement don’t comply.”

52 Certain provisions of the final version of SEA 590 used to be arranged differently, but of

course the final form 0f S.B. 590 is what the legislature ultimately agreed to and thus governs.

SEA 590 had a provision requiring LEOs to request citizenship/immigration—status verification

under certain conditions that didn’t make it into the final bill. But such a requirement is not be-

fore the Court, only whether the City may limit/restrict the enforcement of federal immigration

laws, e.g., by barring such an inquiry. The City may not do so, as evidenced (inter alia) by IC

5-2-20-3, which only bars such verification to protect victims, witnesses, and reporting, thereby

permitting such verification in other situations. Similarly, the failure to require a formal 8 U.S.C.

1357(g)(1)-(2) agreement does not mean that the City may bar such an agreement.
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C. Section 7 Both Imposes an LEO Cooperation Duty and Requires Notice.

Section 7 establishes an LEO duty to cooperate and mandates notice to LEOs of that duty

“on matters pertaining to” immigration—law enforcement as follows:

5-2-18.2-7. Written notice to law enforcement officers.

Every law enforcement agency (as defined in IC 5-2-17-2) shall provide each law enforce-

ment officer with a written notice that the law enforcement officer has a duty to cooperate

with state and federal agencies and officials on matters pertaining to enforcement of state

and federal laws governing immigration.

The first thing to note about § 7 is that it is about an LEO “duty to cooperate” (emphasis

added). Second, “cooperation” requires “request, approval, or other instruction fiom the [enforce-

ment authorities],”Arizona, 567 U.S. at 410, and from whom such request, approval, or instruc-

tion comes § 7 makes clear by requiring cooperation “with state and federal agencies and offi-

cials” (emphasis added). See also El Cenizo, 890 F.3d at 179 (SB4’s “phrase ‘assisting or cooper-

ating’ requires a predicate federal request for assistance” (emphasis in original). Third, the scope

of that required LEO cooperation is “on matters pertaining to enforcement of state and federal

laws governing immigration” (emphasis added), a broadly worded scope. Fourth, § 7 mandates

that “each law enforcement officer” be provided “a written notice that the law enforcement has a

duty to cooperate” as specified, so § 7 both (i) establishes the duty to cooperate as explicitly de—

scribed and (ii) mandates notice of that clearly articulated duty to all LEOs.

So City LEOs have a clear duty to cooperate with state and federal enforcement officials spe-

cifically on all matters pertaining to immigration—law enforcement, and consequently the City

may not prohibit/limit/restrict that cooperation. And since July 1, 201 1, the City Police Depart-

ment and Chief of Police, on the Department’s behalf, have had a clear duty to provide written

notice as mandated.

The cooperation duty mandated in § 7 for City LEOs necessarily informs what §§ 3 and 4
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require the City not to prohibit/limit/restrict, i.e., cooperation with immigration—law enforcement.

Conversely, the § 7 duty to cooperate “on matters pertaining to enforcement of state and federal

laws governing immigration” requires City LEOs to abide by §§ 3 and 4. Sections 3 and 4 govern

“governmental bodies,” and the City Police Department and Chief of Police are governmental

bodies who must impose the cooperation requirements of §§ 3 and 4 on City LEOs and provide

the cooperation—duty notice mandated by § 7. Moreover, a law enforcement oflicer is also an “of-

fice” established by the city and thus a “governmental body” subj ect to §§ 3 and 4. IC 5-22—2-13.

Furthermore, “governmental bodies . . . includ[e] a law enforcement officer.” IC 5-2—18.2-3. So

what is barred in §§ 3 and 4 for governmental bodies is also barred for City LEOs. Thus, § 3’s

prohibition oh “polic[ies]” etc. that prohibit/restrict cooperation and sharing regarding immigra-

tion—related information prohibits prohibiting/restricting information—cooperation required by § 7.

And § 4’s prohibition on limiting/restricting enforcement—cooperation prohibits limiting/restrict—

ing full compliance with §
7’s cooperation—duty mandate because what § 7 requires is “permitted

by federal law.” So § 7’s duty to cooperate, With the concomitant notice of that duty, may not be

limited as the City’s enactment, implementation, and enforcement of the Ordinance does, and

because failure to implement and enforce § 7 also violates §§ 3 and 4, the injunctive remedy for

Violations 0f §§ 3 and 4 may be used to enforce full compliance with § 7. IC 5—2-18.2—5 (“compel

. . . compliance with [Chapter 182]”); IC 5-2-1 8.2-6 (“enjoin the Violation”). And of course, IC

5-2-18.2—5 provides authority for this Court to “compel the governmental body . . . to comply

With this chapter” (emphasis added), which includes violations of §§ 3, 4, and 7.

D. Chapter 18.2 Preempts Home Rule.

Though Indiana has granted some “home rule,” IC 36-1-3, it may preempt local government

ordinances and policies. IC 36-1-3-5 (“unit” lacks power where “expressly denied by . . . stat-

Pls.’ Summary-Judgment Memo 43



ute”). So Chapter 18.2 preempts local ordinances or policies that conflict (as do the challenged

Ordinance provisions). No arguments about the ordinary scope of home rule and the necessity

that preemption be clear can overcome this fact because Chapter 18.2 clearly preempts what the

conflicting challenged provisions of the Ordinance do (along with its implementation and en-

forcement), as shown next.

The Fifth Circuit was recently confronted with a similar home-rule argument in El Cem'zo,

but noted that “[t]he Texas Constitution prohibits a city from acting in a manner inconsistent

with the general laws of the state. Thus, the legislature may, by general law, withdraw a particu-

lar subj ect from a home rule city’s domain. . . . For better or worse, Texas can ‘commandeer’ its

municipalities in this way.” 890 F.3d at 191. So can Indiana commandeer municipalities, and it

did so in Chapter 18.2, so the City lacks home rule as to the challenged provisions.

E. Both 18.2-5 and -6 Provide Injunctive Authority t0 Compel Compliance.

Sections 5 and 6 of Chapter 18.2 provide this Court with the ability to compel compliance

with Chapter 18.2. Section 5 authorizes compelling “compliance.” Section 6 synonymously au-

thorizes enjoining “violations.”

Section 5 authorizes this Court to “compel . . . compliance with [all of Chapter 182].”

Chapter 18.2 includes §§ 3, 4, and 7. So this Court has full authority to fashion injunctive reme-

dies that compel compliance with Chapter 18.2, with the sole criteria being a finding of noncom-

pliance with Chapter 18.2. Were this Court to lack the authority to compel compliance with

Chapter 18.2, the authorized “action to compel compliance” would be meaningless, but that

would be impermissible under Indiana statutory-construction rules, seé supra Part II(A). Conse-

quently, this Court has authority to fashion appropriate remedies to compel compliance, such as

requiring the City Police Department to provide the written notice required by § 7 (which the Po-

Pls.’ Summary-Judgment Memo 44



lice Chief finally did on June 18, 201 8), requiring the City to post on its website that this Court

has compelled compliance , and providing other remedies requested in the Prayer for Relief in

the Verified Complaint. Section 6 requires this Court, “[i]f [it] finds that a governmental body

. . . knowingly or intentionally violated section 3 or 4 . . .
,” to “enj oin the Violation.” This re-

quires courts to enj oin violations of §§ 3 and 4, such as the challenged provisions of the Ordi-

nance, along with the implementation and enforcement of those provisions by Defendants. The

knowing/intentional requirement here means knowingly/intentionally enact-

ing/implementing/enforcing Chapter 18.2, not knowingly/Willfully Violating Chapter 18.2. Si-

mon, 519 N.E.2d at 210 (“[K]nowingly or intentionally” means “‘the intent to do the prohibited

act, or the knowledge that one is doing so,’” which “‘does not require knowledge that the act is in

violation of the law
o‘r

the intent t0 violate a statutory provisiofi.” (citation omitted».

Neither § 5 nor § 6 makes the other superfluous because § 5 provides broad authority to

compel compliance, e.g., by compelling the notice required by § 7, while § 6 mandates an injunc-

tion for violations of §§ 3 and 4. Moreover, § 6 also enforces § 7 to the extent that any chal-

lenged provision prohibits/restricts/limits LEO information-cooperation (in violation of § 3) and

enforcement-cooperation (in Violation of § 4), which cooperation is mandated for LEOs.

IV.

The Ordinance Violates Chapter 18.2.

A. City Defendants Knowingly and Intentionally Enacted the Ordinance.

Despite Chapter 18.2 clearly preempting cities from enacting contrary ordinances, policies,

etc. with the clear intent to ban sanctuary—city-type provisions and policies,53 the Ordinance

53 The City’s Ordinance is titled “Welcoming City Ordinance.” One group says a “welcom-

ing city” is “one that joins Welcoming America and” does certain welcoming things, while a

“sanctuary city” “ha[s] chosen to adopt what could be considered sanctuary-type policies to guide

the actions of their law enforcement personnel.” Welcoming America, What’s the Difference Be-
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establishes such provisions and policies binding every “municipal agency” and “agent.” Ordi—

nance § 2 (“Definitions”); id. §§ 3, 6, 9, 10. Defendants knowingly and intentionally enacted,

implement, and enforce the Ordinance.“ The “knowingly or intentionally” language of IC 5-2-

18.2-6 is satisfied by the knowing and intentional enactment and implementation 0f the Ordi—

nance, Simon, 5 19 N.E.2d at 210, because the rule of law would be undercut were the City per-

mitted to retain a preempted ordinance by claiming ignorance of Chapter 18.2’s mandates.-

Section 1 of the Ordinance purports to “support immigration enforcement as a federal mat-

ter” and says “[t]he City . . . is committed to upholding . . . the 4th Amendment requirements of

probable cause for arrest and detention and the 10th [A]mendment bar on commandeering of lo-

cal governments t0 perform federal functions?” but it is silent about Indiana’s Chapter 18.2,

182’s preemption, and 182’s mandates against doing what Defendants did in enacting, imple—

menting, and enforcing the Ordinance and about 18.2’s requirement of LEO cooperation.

Section 2 (“Definitions”) defines “citizenship or immigration status” in a properly broad,

“all matters regarding” manner:

“Citizenship 0r immigration status” means all matters regarding questions of citizenship

ofthe United States or any other country, the authority to reside in or otherwise be present

in the United States, the time and manner of a person’s entry into the United States, or any

other immigration matter enforced by the Department of Homeland Security or successor

tween a Welcoming City and a Sanctuary City, https://www.welcomingamerica.org/difference-

between-welcoming-ci’gy-sanctum—cigy. The City doesn’t appear on Welcoming America’s

member list. https://www.we1comingamerica.org/proggams/our—network. Crucially, the Ordi—

nance has sanctuary-city—type policies of non—cooperation with, and resistance to, immigration-

law enforcement. See Schneiderman Guidance (“model sanctuary provisions”). So despite the

“welcoming” label, the challenged provisions are sanctuary—city—type provisions.

54 See http://www.eastchicago.c0m/page7/d0wnloads—2/files/06-26-

2017%20Minutes%20Regular%20Meetin2.Ddf (Council Minutes). Council members Vasquez

and Garcia sponsored the Ordinance. Id. at 1. The Council passed it on June 26, 2017. Ordinance

at 7 (VC Appendix A). Mayor Copeland Signed it on June 27, 2017. Id.

55 These amendments neither justify narrow constructions under constitutional-avoidance

doctrine nor save the Ordinance. See infia Parts VIII and IX.
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or other federal agency charged with the enforcement of civil immigration laws.”

Section 2 also defines “immigration enforcement operation” broadly to include “identifica-

tion” (information—cooperation) and “apprehension” (enforcement—cooperation) concerning both

civil and criminal matters:

“Immigration enforcement operation” means any operation that has as one of its objec-

tives the identification or apprehension of a person or persons: 1) in order to subj ect them

to civil immigration detention, removal proceedings and removal from the United States;

or 2) to criminally prosecute a person or persons for offenses related to immigration sta-

tus', including but not limited to violations of Sections 1253, 1304, 1306(a) and (b), 1325,

or 1326 of Title 8 of the United States Code.

Section 3 uses “citizenship 0r immigration status” in banning requesting/investigating such

information and in prohibiting/restricting cooperation in inquiries and investigations:

Section 3. Requesting information prohibited.

No agent or agency shall request information about or otherwise investigate or assist in

the investigation of the citizenship or immigration status of any person unless such in-

quiry or investigation is required by an order issued by a court of competent jurisdiction.

Notwithstanding this provision, the Corporation Counsel may investigate and inquire

about citizenship or immigration status when relevant to potential or actual litigation or

an administrative proceeding in which the City is or may be a party.

Section 6 restricts and limits immigration-law enforcement, including by restricting/limiting

cooperating with federal authorities, and acknowledges that “enforcement” includes “provid[ing]

information,” as follows:

Section 6. Immigration enforcement actions - Federal responsibility.

No agency or agent shall stop, arrest, detain, or continue to detain a person after that per-

son becomes eligible for release from custody or is free to leave an encounter with an

agent 0r agency, based on any of the following:

1) an immigration detainer;

2) an administrative warrant (including but not limited to [sic] entered into the Fed-

eral Bureau of Investigation’s National Crime Information Center database); or

56 Despite this broad, all-matters-regarding definition of citizenship/immigration information

—Which squares with how the federal and Indiana mandates for information—sharing should be

interpreted, see supra Part II—§ 10 defines the same information narrowly in an effort to limit

cooperation. See infia Part N(E).
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3) any other basis that is based solely on the belief that the person is not present

legally in the United States, or that the person has committed a civil immigration

Violation.

a. No agency or agent shall be permitted to accept requests by ICE or other agen-

cies to support or assist in any capacity with immigration enforcement opera-

tions,“ including but not limited to requests to provide information on persons

who may be the subj ect of immigration enforcement operations (except as may
be required under section 11 [sic][58] ofthis ordinance), to establish traffic perim-

eters, or to otherwise be present to assist or support an operation. In the event an

agent receives a request to support or assist in an immigration enforcement oper-

ation, he or she shall report the request to his or her supervisor, Who shall decline

the request and document the declination in an interoffice memorandum to the

agency director through the chain of command.

b. No agency or agent shall enter into an agreement under Section 1357(g) of Title

8 of the United States Code or any other federal law that permits state or local

.
governmental entities to enforce federal civil immigration laws.

c. Unless presented with a valid and properly issued criminal warrant, no agency or

agent shall:

1. Permit ICE agents access to a person being detained by, or in the custody of,

the agency or agent;

2. Transfer any person into ICE custody;

3. Permit ICE agents use of agency facilities, information (except as may be

required under section 11 [sic][59] ofthis ordinance), or equipment, including

any agency electronic databases, for investigative interviews or other inves-

tigative purpose or for purposes of executing an immigration enforcement

operation; or

4. Expend the time of the agency or agent in responding to ICE inquiries

or communicating with ICE regarding a person’s custody status, release

date, or contact information.

Section 9(c) iimits/restricts federal immigration-law enforcement and imposes a duty on

LEOs to avoid arrest for individuals and resist deportation for those at “risk of deportation” (but

not others), and to resist deportation, as follows (emphasis added):

Section 9. Commitments.

a) The City commits to working with community advocates, policy experts, and legal ad-

vocates to defend the human rights of immigrants.

b) The East Chicago Police Department will continue to respond to requests from immi-

57 “[I]mmigration enforcement operations” is defined to include information and enforce-

ment “related to immigration status.” Ordinance § 2 (“identification or apprehension”).

53
Section 11 is a severability clause. Presumably the City meant “section 10.”

59
Section 11 is a severability clause. Presumably the City meant “section 10.”
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grant communities to defend them against all crimes, including hate crimes, to assist

people with limited language proficiency and to connect immigrants with social ser-

Vices.

c) The City recognizes the arrest of an individual increases that individual’s risk ofdepor-

ration even in cases where the individual is found to be not guilty, creating a dispro-

portionate impact from law enforcement operations. Therefore, for all individuals,

the East Chicago Police Department will recognize and consider the extreme poten-

tial negative consequences ofan arrest in exercising its discretion regarding whether

t0 take such an action and will arrest an individual only after determining that less

severe alternatives are unavailable 0r would be inadequate to eflect a satisfactory

resolution.

d) The East Chicago Police Department will make available and provide material at all

East Chicago Police Stations concerning this ordinance and information concerning

rights of all immigrants.

Section 10 and references to “section 11 [sic]” at § 6(a) and (c)(2) purport to claim compli-

ance With 8 U.S.C. 1373 and 1644 based on the narrow definition in sanctuary-city-type model

provisions, see Schneiderman Guidance at 6, 10, as follows (emphasis added):

Section 10. Information regarding citizenship 0r immigration status.

Nothing in this chapter prohibits any municipal agency from sending to, or receiving

from, any local, state, federal agency, information regarding an individual’s citizenship or

immigration status. A11 municipal agents shall be instructed that federal law does not a1-

low any such prohibition. “Information regarding an individual ’s citizenship 0r immigra-

tion status, ”forpurposes 0fthis section, means a statement 0fthe individual ’s country of

citizenship 0r a statement offhe individual ’s immigration status.

B. Count I: Ordinance § 3 Violates Chapter 18.2.

Ordinance § 3, its implementation, and its enforcement violate §§ 3, 4, and 7 of Chapter

18.2. Ordinance § 3 prohibits/restricts/limits requesting information, information-cooperation,

investigation, and investigation assistance as follows:

Section 3. Requesting information prohibited.

No agent or agency shall request information about or otherwise investigate or assist in

the investigation of the citizenship or immigration status“ of any person unless such

6° “Citizenship and immigration status” is defined in the Ordinance to “mean[] all matters

regarding questions of citizenship of the United States or any other country, the authority to re-

side in or otherwise be present in the United States, the time and manner of a person’s entry into

the United States, or any other immigration matter enforced by the Department of Homeland Se-
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inquiry or investigation is required by an order issued by a court of competent jurisdic-

tion. Notwithstanding this provision, the Corporation Counsel may investigate and in-

quire about citizenship or immigration status when relevant to potential or actual litiga-

tion or an administrative proceeding in which the City is or may be a party.

1. Ordinance § 3 Violates IC 5-2-18.2-3.

Section 3 of Chapter 18.2 bans ordinances, policies, etc. prohibiting/restricting what Ordi-

nance 3, its implementation, and its enforcement do:

IC 5-2-18.2-3 Prohibited from enacting or implementing restrictions 0n taking cer-

tain actions regarding information 0f citizenship or immigration status

Sec. 3. A governmental body . . . may not enact or implement an ordinance, a resolution,

a rule, or a policy that prohibits or in any way restricts another governmental body . . . ,

including a law enforcement officer, a . . . local official, or a . . . local government em-

ployee, from taking the following actions with regard to information of the citizenship or

immigration status, lawful or unlawful, of an individual:

(1) Communicating or cooperating with federal officials.

(2) Sending to or receiving information from the United States Department ofHome-

land Security.

(3) Maintaining information.

(4) Exchanging information with another federal, state, or local government entity.

Comparing the two provisions, it is clear that the Ordinance is, in the words of 5-2-1 8.2-3,

an “ordinance”—and implementing and enforcing it is a “policy”—enacted by a “governmental

9, ‘6 )3 6‘ 3’ 6‘

body,” that “prohibits” and “restricts” “communicating, cooperating, sending, receiving,”

and “exchanging” “information of the citizenship or immigration status . . . of an individual.”

The proper reading of “information of” in 1C 5-2-1 8.2-3 is broad, see supra Part III(A), just as

the “citizenship or immigration status” is broadly defined at Ordinance § 2. Ordinance § 10’s

narrow “information regarding” definition is not cross referenced in Ordinance § 3, as in Ordi-

nance § 6(a) and (c)(3), indicating intent to exclude it here. That intent is confirmed by a specific

broad definition of “citizenship or immigration status,” used in Ordinance § 3, in Ordinance § 2.

curity or successor or other federal agency charged with the enforcement of civil immigration

laws. Ordinance § 2. Ordinance § 3 has no cross-reference to § 10 (or “11 [sic]”).
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Anyway, Ordinance § 10’s narrow definition is unlawful. See infia Part IV(E).

While Ordinance § 3 restricts a City agent or agency from “investigat[ing] or assist[ing] in

the investigation of the citizenship or immigration status of any person unless such inquiry or

investigation is required by an order issued by a court of competent jurisdiction.” Ordinance § 3

allows “the Corporation Counsel [to] investigate and inquire about citizenship 0r immigration

status” only “when relevant to potential or actual litigation 0r an administrative proceeding in

which the City is or may be a party.” But IC 5-2-1 8.2—3 says local government cannot enact or

implement an ordinance that, regarding the citizenship/inunigration status of an individual, pro-

hibits or restrict its agencies or agents from:

(1) communicating or cooperating with federal officials;

(2) sending information to or receiving it from the United States Department of Homeland

Security;
'

(3) maintaining information; or

(4) exchanging information with another federal, state, or local government entity.

Since those four actions typically would be taken by local officials investigating immigration sta-

tus, or assisting in such investigation, Ordinance § 3, by placing restrictions—a court order or

“relevan ”
potential or actual litigation or administrative proceeding—on when local City LEOs

may investigate, assist in the investigation of, or otherwise inquire into the citizenship or immi-

gration status of an individual, restricts local officials from taking these actions.

So Ordinance § 3 violates 1C 5-2-18.2-3’s ban on prohibiting/restricting communica-

tion/cooperation with federal officials and exchanging information with another federal, state, or

local government entity. And Defendants violated IC 5-2-1 8.2-3 by enacting, implementing, and

enforcing Ordinance § 3.

2. Ordinance § 3 Violates IC 5-2-18.2-4.

Section 4 of Chapter 18.2 bans limiting/restricting “the enforcement of federal immigration
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laws to less than the full extent permitted by federal law,” which “enforcemen ”
necessarily in—

cludes information—cooperation, as the City concedes. Ordinance §§ 2 (“immigration enforce-

ment operation” includes “identification”) and 6(a) (“enforcement . . . includ[es] . . . informa-

tion”).

The well-understood scope of what is “permitted by federal law” in the immigration—law—

enforcement context is set out above in bullet points, see supra at 34-36, and the City clearly un—

derstands what federal law permits because its Ordinance systematically bans the immigration-

related information-cooperation and enforcement cooperation that is permitted by federal law.

What Ordinance § 3 bans is permitted by federal law. For example, the U.S. Supreme Court ex-

pressly upheld a requirement that LEOs ask about immigration status where an individual is

stopped for another reason, e.g., a traffic infraction, Arizona, 567 U.S. at 41 1-15, which parallels

Ordinance §
3’s ban on “request[ing] information about or otherwise investigatfing] . . . the citi-

zenship or immigration status of any person.” And 8 U.S.C. 1357(g)(10)(b) expressly authorizes

“cooperat[ing] with [federal immigration—law enforcement authorities] in the identification . . . of

aliens not lawfully present,” which parallels Ordinance 3’s ban on “assist[ing] in the investiga-

tion of the citizenship or immigration status of any person.”

Ordinance § 3 requires a court order for a City agent or agency to “request information about

or otherwise investigate 0r assist in the investigation of the citizenship or immigration status of

any person.” Federal law permits such actions without a court order. Ordinance § 3 allows “the

Corporation Counsel [t0] investigate and inquire about citizenship or immigration status” only

“when relevant to potential or actual litigation or an administrative proceeding in which the City

is or may be a party.” Federal law permits such investigations and inquiries by officers of a local-

ity when they are not so relevant. Thus, this is a clear prohibition/restriction.
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So Ordinance § 3 violates 5-2-18.2-4 by limiting/restricting permissible federal-immigra—

tion-law enforcement activities, which include requesting information about, investigating, and

investigation—cooperation regarding citizenship/immigration status broadly defined.

3. Ordinance § 3 Violates IC 5-2-18.2-7.

Section 7 of Chapter 18.2 imposes a duty on LEOs “to cooperate with state and federal agen-

cies and officials on matters pertaining to enforcement of state and federal laws governing immi-

gration,” along with a mandate to notice LEOs of that duty. That affirmative LEO cooperation

duty encompasses the information-cooperation and enforcement-cooperation that the City is

banned from prohibiting/restricting/limiting in §§ 3 and 4 of Chapter 18.2. In other words, the

activities that 1C 5-2-1 8.2-3 and -4 say governmental bodies may not prohibit/restrict/limit are

things LEOs have a du£y to cooperate with when such cooperation is requested (“cooperation”

requires “request, approval, or other instruction from the [enforcement authorities],”Arizona, 567

U.S. at 4 1 0).

But Ordinance § 3 prohibits/restricts/limits LEO requests about citizenship/immigration—sta—

tus information, including from persons otherwise lawfully detained, which Arizona held permis-

sible, and also prohibits/restricts/Iimits investigations and cooperation in investigations regarding

“immigration and citizenship status” (broadly defined, Ordinance § 2). Cooperation requests typ-

ically involve just such information—cooperation and enforcement—cooperation (which includes

information—cooperation), but Ordinance § 3 Violates IC 5-2-18.2-7 by barring LEOs from per-

forming their cooperation duty imposed by IC 5-2-1 8.2—7.

In sum, Ordinance § 3, its implementation, and its enforcement are not in compliance with

and violate IC 5-2-1 8.2-3, -4, and -7. This Court has authority to remedy this noncompliance un-

der both IC 5—2-18.2-5 and ~6. Section 5 provides authority “to compel a governmental body . . .

Pls.’ Summary-Judgment Memo 53



to comply with [Chapter 182].” Under § 5, this Court should find the enactment, implementa-

tion, and enforcement of Ordinance § 3 noncompliant with IC 5—2-1 8.2-3, -4, and -7 and compel

compliance by remedies stated in the Prayer for Relief of the Verified Complaint. Section 6 re—

quires that “[i]f a court finds that a governmental body . . . knowingly or intentionally violated

section 3 0r 4 of this chapter, the court shall enj oin the Violation.” Under § 6, this Court should

find that by enacting, implementing, and enforcing Ordinance § 3, Defendants acted knowingly

and intentionally in violation of IC 5—2-1 8.2-3 and -4 and enj oin Ordinance § 3, its implementa-

tion, and its enforcement, facially and as applied to LEOs prohibited from performing their coop-

eration duty under IC 5-2-1 8.2-7.

C. Count II: Ordinance § 6 Violates Chapter 18.2.

Ordinance § 6, its implementation, and its enforcement violate §§ 3, 4, and 7 of Chapter

18.2. Ordinance § 6 prohibits/restricts/limits information—cooperation and enforcement-coopera—

tion in many ways as follows:

Section 6. Immigration enforcement actions - Federal responsibility.

No agency or agent shall stop, arrest, detain, or continue to detain a person after that per-

son becomes eligible for release from custody or is free to leave an encounter with an

agent or agency, based on any of the following:

1) an immigration detainer;

2) an administrative warrant (including but not limited to [sic] entered into the Fed-

eral Bureau of Investigation’s National Crime Information Center database); or

3) any other basis that is based solely on the belief that the person is not present

legally in the United States, or that the person has committed a civil immigration

violation.

a. No agency or agent shall be permitted to accept requests by ICE or other agen-

cies to support 0r assist in any capacity with immigration enforcement opera-

tions, including but not limited to requests to provide information on persons

who may be the subject of immigration enforcement operations (except as may
be required under section 11 [sic, read “10”] of this ordinance), to establish traf-

fic perimeters, or to otherwise be present to assist or support an operation. In the

event an agent receives a request to support or assist in an immigration enforce-

ment operation, he or she shall report the request t0 his or her supervisor, who
shall decline the request and document the declination in an interoffice memo-
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randum to the agency director through the chain of command.
b. No agency or agent shall enter into an agreement under Section 1357(g) of Title

8 of the United States Code or any other federal law that permits state or local

governmental entities to enforce federal civil immigration laws.

Kc. Unless presented with a valid and properly issued criminal warrant, no agency or

agent shall:

1. Permit ICE agents access to a person being detained by, or in the custody of,

the agency or agent;

2. Transfer any person into ICE custody;

3. Permit ICE agents use of agency facilities, information (except as may
be required under section 11 [sic, read “10] ofthis ordinance), or equip-

ment, including any agency electronic databases, for investigative inter-

views or other investigative purpose or for purposes of executing an

immigration enforcement operation; or

4. Expend the time of the agency or agent in responding to ICE inquiries

or communicating with ICE regarding a person’s custody status, release

date, or contact information.

1. Ordinance § 6 Violates IC 5-2-18.2-3.

Section 3 of Chapter 18.2 bans governmental bodies (including LEOs) from enacting, imple-

menting, or enforcing ordinances, policies, etc. prohibiting/restricting information-cooperation,

)5 6‘ 37 6‘ 5’ ‘6 93 CC
including “communicating, cooperating, sending, receiving, maintaining,” and “ex-

changing” regarding all matters broadly relating to citizenship and immigration status, which in-

cludes information useful to immigration—law enforcement. See supra Part III(A).

Ordinance § 6, its implementation, and its enforcement Violate IC 5-2-1 8.2-3 regarding such

informatioh at four points. First, § 6(a) prohibits/restricts cooperation with “immigration enforce-

ment operations,” Which phrase is defined to include information, Ordinance § 2 (“identifica-

tion”), and § 6(a) expressly says enforcement-cooperation includes “pr0vid[ing] information.”

Second, § 6(b) prohibits/restricts “enter[ing] into an agreement under Section 1357(g) of Title 8

of the United States Code or any other federal law that permits state or local governmental enti-

ties to enforce federal civil immigration laws,” which is a special program that allows “cooperat-

ing with federal officials” in enhanced ways concerning (inter alia) the information at issue in iC
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5-2-1 8.2-3. Third, § 6(c)(3) prohibits/restricts “permit[ting] ICE agents use of . . . information.”

Fourth, § 6(c)(4) prohibits/restricts “responding to ICE inquiries or communicating with ICE re-

garding a person’s custody status, release date, 0r contact information.”

So Ordinance § 6, in the words of 5-2-18.2-3, is an “ordinance”——and implementing and en-

forcing it is a “policy”——enacted by a “governmental body,” that “prohibits” and “restricts” “com-

municating,” “cooperating,” “sending,” “receiving,” and “exchanging” “information of the citi-

zenship or immigration status . . . of an individual.” The proper reading of “information of’ in IC

5-2-1 8.2-3 is broad, see supra Part III(A), just as the “citizenship or immigration status” is

broadly defined at Ordinance § 2. Ordinance § 10’s narrow “information regarding” definition is

cross—referenced, but Ordinance § 10’s narrow definition is unlawful. See infia Part IV(E).

2. Ordinance § 6 Violates IC 5-2-18.2-4.

Section 4 of Chapter 18.2 bans limiting/restricting “the enforcement of federal immigration

laws to less than the filll extent permitted by federal law.” What is “permitted by federal law” in

the immigration—law—enforcement context is set out above in bullet points, see supra at 34-36,

and the City clearly understands What federal law permits because its Ordinance systematically

bans what is permitted by federal law, including in Ordinance § 6. Limiting/restricting permitted

enforcement—cooperation with federal-immigration—law enforcement officials, including ICE

agents, Violates IC 5-2-18.2-4. As shown next, Ordinance § 6, its implementation, and its en—

forcement violate IC 5-2-1 8.2-4.

Ordinance § 6’s first sentence (including (1) through (3)) violates IC 5—2-1 8.2-4 by limit-

ing/restricting permissible enforcement-cooperation with ICE detainer requests and administra-

tive warrants (which now accompany detainer requests and state the basis of probable cause to

believe a person is removable under federal immigration law, see supra at 24).
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Ordinance § 6’s first sentence, including part (3), violates IC 5-2-1 8.2-4 because it prohibits

LEOs from asking about citizenship or immigration status during a stop justified under state law,

e.g., for speeding, even though the Supreme Court held that permissible in Arizona, 567 U.S. at

41 1— 1 5.

Ordinance § 6(a) violates IC 5-2-1 8.2-4 by limiting/restricting permissible enforcement—

cooperation, mandating that any requests t0 support 0r assist in any immigration enforcement

operation be automatically reported to a supervisor who is required to decline the request.

Ordinance § 6(b) violates IC 5-2-1 8.2-4 by limiting/restricting permissible enforcement-

cooperation by prohibiting “enter[ing] into an agreement under Section 1357(g) of Title 8 of the

United States Code or any other federal law that permits state or local governmental entities to

enforce federal civil immigration laws.” The § 1357(g)(1) program was described favorabiy in

Arizona, as a “circumstancefl in which state officers may perform the functions of an immigra-

tion officer,” 567 U.S. at 409.

Ordinance § 6(0) violates IC 5-2-1 8.2-4 by limiting/restricting multiple forms of permissible

enforcement-cooperation with ICE absent a valid “criminal warran .”

So Ordinance § 6, its implementation, and enforcement violate 5-2-1 8.2-4 in mulfiple ways

by limiting/restricting permissible federal-immigration—law enforcement activities. A11 that § 6

limits/restricts is “permitted by federal law,” and non—cooperation with immigration—law enforce-

ment limits/restricts “the enforcement of federal immigration laws.” IC 5—2-1 8.2-4.

t

3. Ordinance § 6 Violates IC 5-2-18.2-7.

As just set out, Ordinance § 6, its implementation, and enforcement prohibit/restrict

information—cooperation in violation of IC 5-2—1 8.2-3 and limit/restrict enforcement—cooperation

in violation of IC 5-2-1 8.2-4. In doing so, Ordinance § 6, its implementation, and enforcement
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also violate IC 5-2-18.2—7, which imposes on City LEOs a “duty to cooperate . . . on matters per—

taining to enforcement of . . . laws governing immigration.” Ordinance § 6 prohibits/restricts/li-

mits LEOs from complying with information—cooperation and enforcement—cooperation requests

in violation of both IC 5-2-1 8.2-3 and -4, but also in violation of IC 5-2-18.2-7 because Ordi-

nance § 6 bars LEOs from performing their cooperation duty under IC 5-2-1 8.2-7.

In sum, Ordinance § 6, its implementation, and its enforcement are not in compliance with

and violate IC 5-2-1 8.2—3, ~4, and -7. This Court has authority t0 remedy this noncompliance un-

der both 1C 5-2-18.2-5 and -6. Section 5 provides authority “to compel a governmental body . . .

to comply with [Chapter 182].” Under § 5, this Court should find the enactment, implementa-

tion, and enforcement of Ordinance § 6 noncompliant with IC 5-2-1 8.2-3, -4, and -7 and compel

compliance by remedies stated in the Prayer for Relief of the Verified Complaint. Section 6 re-

quires that “[i]f a court finds that a governmental body . . . knowingly or intentionally violated

section 3 or 4 6f this chapter, the court shall enj oin the violation.” Under § 6, this Court should

find that by enacting, implementing, and enforcing Ordinance § 6, Defendants acted knowingly

and intentionally in violation of IC 5-2—18.2-3 and -4 and enjoin Ordinance § 6, its implementa-

tion, and its enforcement, facially and as appliedkto LEOs prohibited from performing their coop-

eration duty under IC 5-2-1 8.2-7.

D. Count III: Ordinance § 9(c) Violates Chapter 18.2.

Ordinance § 9(c), its implementation, and its enforcement Violate §§ 3, 4, and 7 of Chapter

18.2. Section 9(c) limits/restricts federal immigration—law enforcement and imposes an avoid—

arrest, resist—deportation duty on LEOs to avoid arrest for individuals at “risk of deportation” (but

not others) as follows (emphasis added):
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Section 9. Commitments. . . .

(c) The City recognizes the arrest of an individual increases that individual’s risk ofde-

portation even in cases where the individual is found to be not guilty, creating a dis-

proportionate impact from law enforcement operations. Therefore, for all individuals,

the East Chicago Police Department will recognize and consider the extreme poten-

tial negative consequences ofan arrest in exercising its discretion regarding whether

t0 take such an action and will arrest an individual only afier determining that less

severe alternatives are unavailable 0r would be inadequate t0 efi’ect a satisfactory

resolution.

While Ordinance § 9 is titled “Commitments,” section 9(0) uses the mandatory “will,” and so

directly requires (and states a policy requiring) that LEOs take into account—for those subj ect to

“risk of deportation”—the negative immigration-enforcement consequences of arrest where the

arrest otherwise would be proper under law, thereby stating an avoid-arrest, resist—deportation

policy that City LEOs are required to follow. And were § 9(c) not establishing a policy and direc-

tive to LEOs, there would be no reason for it to exist.

1. Ordinance § 9(c) Violates IC 5-2-18.2-3.

Section 3 of Chapter 18.2 bans governmental bodies (including LEOs) from enacting, imple-

menting, or enforcing ordinances, policies, etc. prohibiting/restricting information-cooperation,

39 GE ,9 ‘6 3’ CG

including “communicating,” “cooperating, sending, receiving, maintaining,” and “ex-

changing” regarding all matters broadly relating to citizenship and immigration status, which in-

cludes information usefi11 to immigration—law enforcement. See supra Part III(A).

Ordinance § 9(c) is based on the premise that “the arrest of an individual increases that indi-

vidual’s risk ofdeportation,” which the City doesn’t explain but which is based on established

information—cooperation programs between local, state, and federal law-enforcement agencies. A

key component is the Secure Communities program, described by ICE as follows:

For decades, local jurisdictions have shared the fingerprints 0f individuals arrested and/or

booked into custody with the FBI to see if those individuals have a criminal record and

outstanding warrants. Under Secure Communities, the FBI automatically sends the finger-
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prints to DHS to check against its immigration databases. If these checks reveal that an

individual is unlawfully present in the United States or otherwise removable, ICE takes

enforcement action—prioritizing the removal of individuals who present the most signifi—

cant threats to public safety as determined by the severity of their crime, their criminal

history, and risk to public safety—as well as those who have violated the nation’s immi—

gration laws.

ICE, Secure Communities, https://www.ice.gov/secure-communities (“Overview”). This program

reaches all jurisdictions: “ICE completed full implementation of Secure Communities to all

3,181 jurisdictions within 50 states, the District of Columbia, and five U.S. Territories on Janu-

ary 22, 2013.” Id. And as ICE explains in its FAQs, this information-sharing is not voluntary:

Can a state or local law enforcement agency choose not to have fingerprints it sub-

mits to the FBI checked against DHS’ system?

This question has been asked in many contexts, and it is important to clarify that the in-

formation—sharing partnership between DHS and the FBI that is the cornerstone 0f Secure

Communities is mandated by federal law, which means that state and local jurisdictions

. cannot prohibit information—sharing between agencies in this respect. The fingerprints

state and local law enforcement submit to the FBI to be checked against the DOJ’s bio-

metric identification system for criminal history records are automatically sent to DHS’s

biometric system to check against its immigration and law enforcement records. The

United States government has determined that a jurisdiction cannot choose to have the

fingerprints it submits to the federal government processed only for criminal history

checks. Further, jurisdictions cannot ask that the identifications that result from DHS’s

processing of the fingerprints not be shared with local ICE field offices in that jurisdic-

tion. It is ICE, and not the state or local law enforcement agency, that determines What

immigration enforcement action, if any, is appropriate.

Id. (“FAQS”).

So what Ordinance 9(0) does—by promoting non-arrest of persons otherwise subj ect to ar-

rest but at “risk of deportation”—is to (in the words of IC 5-2-18.2-3) “prohibit” and “restrict”

,9 6‘ 3, 6‘ ’9 6‘ 37 ‘3

“communicating, cooperating, sending, receiving, maintaining,” and “exchanging” in-

formation with the FBI
, DHS, and ICE regarding biometric and other information regarding citi-

zenship and immigration status (broadly defined). Since the City can’t prevent the information

from being shared once an arrest occurs, it prohibits/restricts the information-cooperation that it
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may not prohibit/restrict by imposing a resist—deportation, avoid-arrest policy and mandate on

City LEOs. That restricts the information—cooperation that IC 5-2-1 8.2-3 says Defendants may

not restrict. Thus, § 9(0), its implementation, and its enforcement violate IC 5-2—1 8.2-3.

2. Ordinance § 9(c) Violates IC 5-2-18.2-4.

Section 4 of Chapter 18.2 bans limiting/restricting “the enforcement of federal immigration

laws to less than the full extent permitted by federal law,” which includes information—coopera—

tion. What is “permitted by federal law” in the immigration—law—enforcement context is set out

above in bullet points. See supra at 34-36. Limiting/restricting permitted enforcement—coopera—

tion with federal—immigration—law enforcement officials, including ICE agents, violates IC 5-2-

18.2-4. And as noted in the preceding discussion, § 9(c) states a policy of evading the mandatory

information—cooperation in Secure Communities, which is part of the “enforcement” that IC 5-2-

18.2—4 says governmental bodies (including LEOs) may not so limit/restrict by imposing a resist-

deportation, avoid—arrest policy and mandate on City LEOs. That plainly violates IC 5-2—1 8.2-4.

Moreover, the natural and intended consequence of the mandated information—cooperation in

Secure Communities for persons arrested for Violating other laws is, in the words of IC 5-2-1 8.2—

4, “the enforcement of federal immigration laws”:

If these checks reveal that an individual is unlawfully present in the United States or oth-

erwise removable, ICE takes enforcement action—prioritizing the removal of individuals

who present the most significant threats to public safety as determined by the severity of

their crime, their criminal history, and risk to public safety—as well as those who have

violated the nation’s immigration laws.

ICE, Secure Communities, https://www.ice.gov/secure-communities (“Overview”). Of course,

arresting persons at risk for deportation but otherwise subj ect to arrest, with the result that they

are placed in the Secure Communities program, is “permitted by federal law.” IC 5-2-1 8.2-4. So

Defendants’ resist-deportation, avoid—arrest policy and mandate limit/restrict “the enforcement of
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federal immigration law,” which IC 5—2-1 8.2-4 bans Defendants fiom doing. Thus, Ordinance

§ 9(c), its implementation, and its enforcement violate 1C 5-2-18.2-4.

3. Ordinance § 9(c) Violates IC 5-2-18.2-7.

As just set out, Ordinance § 9(c), its implementation, and enforcement prohibit/restrict

information—cooperation in Violation of IC 5-2-1 8.2-3 and limit/restrict enforcement-cooperation

in violation of IC 5-2-18.2-4. In doing so, Ordinance § 9(c), its implementation, and enforcement

also violate IC 5-2—18.2-7, which imposes on City LEOs a “duty to cooperate . . . on matters per-

taining to enforcement of . . . laws governing immigration.”

Ordinance § 9(c) asks and encourages LEOs to violate that cooperation duty by instructing

them t0 minimize the arrest of illegal aliens otherwise subj ect to arrest precisely because illegal

aliens are subj ect to risk of deportation. Encouraging City LEOs to effectively hide illegal aliens

from federal authorities by avoiding the arrest of illegal aliens otherwise subj ect to arrest violates

What § 7 mandates: cooperation in all matters pertaining to immigration—law enforcement. The

very purpose of § 9(c) is to resist deportation and thus stymie immigration—Iaw enforcement,

which LEOs have a duty to further by cooperation. So Ordinance § 9(c), its implementation, and

its enforcement violate IC 5—2—18.2-7.

To summarize thus far, Ordinance § 9(c), its implementation, and its enforcement violate IC

5-2-1 8.2-3, -4, and -5. As set out below, this Court has authority to compel compliance and en-

join noncompliance. But first, some potential arguments are next addressed.

Any argument that the laws for the violation of which non-arrest is encouraged are not even

immigration laws would fail for two reasons. First, as set out above, the whole ”purpose of Defen-

dants’ imposed resist-deportation, avoid-arrest policy and mandate is to avoid having persons at

risk for deportation being placed in the Secure Communities program and subject to ICE atten-
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tion and immigration—law enforcement against them. Second, that Violation of Chapter 18.2 is

what is relevant, not whatever laws an unarrested person violated to make them subj ect to arrest.

Any argument that Ordinance § 9(0) is intended to minimize ethnic profiling and promote

sound policing and promote public safety public safety priorities would fail for at least three' rea-

sons. First, ethnic profiling is not involved because the premise of Ordinance § 9(c) is that a per-

son is otherwise subj ect t0 arrest for violating a law, and the fact that a person has violated the

law is a neutral determination involving no ethnic profiling. If anything, the policy requires re-

verse discrimination based on risk—of—deportation status, i.e., out of the pool of persons neutrally

determined to be subj ect to arrest for violating the law, the policy encourages LEOs to let one

group off—persons subj ect to a risk of deportation whatever their ethnicity, national origin, etc.

So this provision has nothing to do with ethnic profiling.

Second, Ordinance § 9(c) is not about sound policing policies because such a policy would

necessarily be aimed at all persons otherwise subj ect to arrest. By discouraging the arrest of those

subj ect to “the risk of deportation” alone, the policy abandons all pretext of being just about neu-

tral policing policies. So that argument fails.

Third, Ordinance § 9(c) is likewise not about public safety priorities because, even if encour—

aging the non—arrest of persons otherwise subj ect to arrest somehow promotes public safety (it

does not, or the rule of law is turned on its head),61 the policy would have to apply neutrally to all

persons otherwise subj ect to arrest. By encouraging non—arrest of persons at deportation risk but

not of persons not at such risk—where both are otherwise equally subj ect to arrest—the City as-

serts that persons at deportation risk pose less risk to public safety than persons not at risk for

61 The Ordinance doesn’t even include an exception to its non-cooperation mandates for per-

sons known to be violent felons.
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deportation. But that is not self—evident, especially in light 0f the fact that “ICE prioritizes the

removal of public safety and national security threats, those who have violated our nation’s im-

migration laws, including those who have failed to comply with a final order of removal, and

those who have engaged in fraud/willful misrepresentation in connection with official govern-

ment matters.” ICE, Secure Communities, https://www.ice.gov/secure—communities (“Over-

view”). So that argument also fails. Anyway, all purportedjustifications for violating Chapter

18.2 are irrelevant because compliance with Chapter 18.2 is what Indiana requires, not excuses

for noncompliance.

IC 5-2-18.2—5 provides this Court authority “to compel a governmental body . . . to comply

with [Chapter 182],” and this Court should find Ordinance § 9(0) noncompliant and compel

compliance. IC 5-2-1 8.2-6 requires that “[i]f a court finds that a governmental body . . . know-

ingly or intentionally violated section 3 or 4 of this chapter, the court shall enj oin the violation.”

By enacting, implementing, and enforcing Ordinance § 9(0), Defendants acted knowingly and

intentionally in violating the contrary provisions of IC 5-2—1 8.2-3, -4, and -7. This Court should

find that Defendants knowingly and intentionally violated Indiana’s Chapter 18.2 by enacting,

implementing, and enforcing Ordinance § 9(c) and enj oin that provision, its implementation, and

its enforcement.

E. Count IV: Ordinance § 10 Violates Chapter 18.2.

Ordinance § 10, its implementation, and its enforcement violate §§ 3, 4, and 7 of Chapter

18.2. Section 10 limits/restricts federal immigration-law enforcement by over-narrowly defining

the information—cooperation and enforcement-cooperation that IC 5-2-1 8.2-3 and -4 say may not

be limited/restricted and IC 5-2-18.2-7 says LEOs must do. Chapter 18.2 seeks to enforce (inter

alia) compliance with 8 U.S.C. 1373 and 1644 properly interpreted, but which Ordinance § 10
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narrows in scope as follows (emphasis added):

Section 10. Information regarding citizenship or immigration status.

Nothing in this chapter prohibits any municipal agency from sending to, or receiving

from, any local, state, federal agency, information regarding an individual’s citizenship or

immigration status. A11 municipal agents shall be instructed that federal law does not a1-

low any such prohibition. “Information regarding an individual’s citizenship or immigra-

tion status,” for purposes of this section, means a statement 0fthe individual ’s country 0f

citizenship 0r a statement 0fthe individual ’s immigration status.

This is an apparent attempt to comply with 8 U.S.C. 1373 (banning prohibiting/restricting infor-

mation-cooperation concerning “information regarding the citizenship or immigration status . . .

of any individual and 1644 (similar), but it improperly redefines Congress’s chosen language to a

narrow scope, contrary to congressional intent. See supra Part II; see also infia Part V(E) (defini-

tional field is preempted).

1. Ordinance § 10 Violates IC 5-2-18.2-3.

.Section 3 of Chapter 18.2 bans governmental bodies (including LEOs) from enacting, imple-

menting, or enforcing ordinances, policies, etc. prohibiting/restricting information-cooperation,
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including “communicating, cooperating, sending, receiving, maintaining,” and “ex-

changing” regarding all matters broadly relating to citizenship and immigration status, which in-

cludes information useful to immigration-law enforcement. See supra Part III(A).

Ordinance § 10’s narrow definition differs both from the Ordinance’s own all-matters-re-

garding “citizenship or immigration status” definition at Ordinance § 2 (used at § 3) and the

broad all-matters-regarding meaning of the “information of’ language in IC 5-2-1 8.2-3, which

incorporates the broad meaning of 8 U.S.C. 1373 and 1644. See supra Part III(A).

So Ordinance § 10, its implementation, and its enforcement violate IC 5-2-18.2-3, which

bans prohibiting/restricting information—cooperation as Ordinance § 10 does. In other words, a1-

lowing a little information—cooperation doesn’t satisfy IC 5-2-1 8.2-3.
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2. Ordinance § 10 Violates IC 5-2-18.2-4.

Section 4 of Chapter 18.2 bans limiting/restricting “the enforcement of federal immigration

laws to less than the full extent permitted by federal law,” which includes information—coopera—

tion broadly defined. See supra Part III(B). What is “permitted by federal law” in the

immigration—law—enforcement context is set out above in bullet points. See supra at 34-36. And

federal law permits sharing more broadly defined information than Ordinance § 10 permits (oth-

erwise banned by Ordinance §§ 3 and 6).

Ordinance § 10’s narrow definition limits/restricts permitted information—cooperation as part

of enforcement-cooperation with federal-immigration—law enforcement officials, including ICE

agents, governed by IC 5—2-1 8.2-4.

So Ordinance § 10, its implementation, and its enforcement violate.IC 5-2-18.2-4, which

bans limiting/restricting information—cooperation as Ordinance § 10 does.

3. Ordinance § 10 Violates IC 5-2-18.2-7.

As just set out, Ordinance § 10, its implementation, and enforcement prohibit/restrict

infonnation-cooperation in violation of IC 5-2-1 8.2—3 and limit/restrict enforcement—cooperation

(which includes information-cooperation) in violation of IC 5—2-1 8.2-4. In doing so, Ordinance

§ 10, its implementation, and enforcement also violate 1C 5-2-18.2-7, which imposes on City

LEOs a “duty to cooperate . . . on matters pertaining to enforcement of . . . laws governing immi-

gration.”

Ordinance § 10’s narrow definition allows the information—cooperation mandated for LEOs

for only a fraction of the information that they have a duty to provide under the proper, broad

definitions required by 8 U.S.C. 1373 and 1644 and IC 5-2-18.2-3 and Indiana Chapter 18.2. So

Ordinance § 10,- its implementation, and its enforcement violate IC 5-2-1 8.2-7, by restricting the
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information—cooperation that LEOs are required to provide.

IC 5-2-18.2-5 provides this Coun authority “to compel a governmental body . . . to comply

with [Chapter 182],” and this Court should find Ordinance § 10 noncompliant and compel com-

pliance. IC 5-2-1 8.2-6 requires that “[i]f a court finds that a governmental body . . . knowingly or

intentionally violated section 3 or 4 of this chapter, the court shall enj oin the violation.” By en-

acting, implementing, and enforcing Ordinance § 10, Defendants acted knowingly and intention-

ally in Violating the contrary provisions of IC 5-2-1 8.2-3, -4, and -7. This Court should find that

Defendants knowingly and intentionally violated Indiana’s Chapter 18.2 by enacting, implement-

ing, and enforcing Ordinance § 10— and enj oin that provision, its implementation, and its enforce-

ment.

V.
Ordinance §§ 3, 6, 9(c), and 10 Violate the Federal Supremacy Clause.

Count V of the Verified Complaint challenges Ordinance §§ 3, 6, 9(c), and 10 of the Ordi-

nance for Violating the federal Supremacy Clause under the preemption doctrine.

Preliminarily, Plaintiffs note that Indiana’s public-standing doctrine provides them standing

for federal constitutional claims made in Counts V (preemption), VI (equal-protection), and VII

(vagueness). Cittadz'ne expressly declared that “[t]he public standing doctrine permits the asser-

tion of all proper legal challenges, including claims that government action is unconstitutional.”

790 N.E.2d at 983 (emphasis added). See also id. at 981 (“the principles embodied in the public

standing doctrine have also frequently been applied in cases challenging the constitutionality of

government action” and “public standing doctrine was also applied to permit constitutional chal-

lenges”). The Indiana Supreme Court nowhere restricted that to state constitutional claims, nor

have the state courts that Cittadz'ne recited as having like public-standing doctrines. See id. at
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982-83. Public standing doctrine properly extends to federal constitutional mandates because the

federal constitution is the “supreme law 0f the land” (as discussed next) and all public officials

and LEOs swear an oath to uphold it, Ind. Const. art. 15, § 4; IC 5-4-1-1, creating the public duty

and public right for the enforcement of which public—standing doctrine exists, Cittadine, 790

N.E.2d at 980 (“‘public righ
”’

to enforce “‘public duty’” “‘[W]here the question is one of public

concem’” (citations omitted».

Public standing extends to declaratory—judgment actions under the Indiana Declaratory Judg-

ment Act, IC 34-14-1 -1, to the extent that plaintiffs need not meet the standing requirements of

IC 34-14-1-2 unless they are “seeking only declaratory relief,” Cittadine, 790 N.E.2d at 984 (em-

phasis added), which is not the case here. So this Court has authority under the public-standing

doctrine to declare the Ordinance both in violation of Chapter 18.2 and in Violation of the follow-

ing constitutional provisions.

Regarding injunctive relief not statutorily provided under Chapter 18.2,62 the usual injunc-

tion elements are:

(1) whether plaintiffs remedies at law are inadequate; (2) whether the plaintiff can dem-

onstrate a reasonable likelihood of success on the merits; (3) whether the threatened injury

to the plaintiff outweighs the threatened harm a grant of relief would occasion upon the

defendant; and (4) whether the public interest would be disserved by granting relief.

Ferrell v. Dunescape Beach Club Condos, 751 N.E.2d 702, 712 (Ind. Ct. App. 2001). For a per-

manent injunction, a plaintiff must succeed on the merits. Id. at 713. But under Indiana’s “per se”

62 IC 5-2-1 8.2-6 expressly requires that “the court shall enj oin” “knowing[] or intentiona1[]

violat[ions 0t] section 3 or 4 of this chapter,” based solely on a “find[ing]” of such violation, and

IC 5-2—18.2—5 authorizes compelling compliance with Chapter 18.2, based solely on noncompli-

ance. Indiana has “expressly” stated its intent to alter the standards governing equitable relief in

Chapter 18.2. Cobblestone II Homeowners Ass ’n, Inc. v. Baird, 545 N.E.2d 1126, 1129 (Ind. Ct.

App. 1989). But even under the four elements usually required for a permanent injunction, those

elements are met here, especially under Indiana’s per se doctrine, as explained in text above.
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rule, if “the action to be enj oined clearly violates a statute” plaintiffs need show neither irrepara-

ble harm nor “greater injury.” Leone v. Comm ’r, Ind Bureau ofMotor Vehicles, 933 N.E.2d

1244, 1248 n.6 (Ind. 201 0). So if Plaintiffs succeed on the merits on any of their challenges to

provisions of the Ordinance under Chapter 18.2 or the U.S. Constitution, an injunction is proper

without more because they have success on the merits and no adequate remedy at law. This is

wholly appropriate because under Indiana’s authority to preempt local authority over an area of

the law, as Indiana did with Chapter 18.2, governmental bodies are not allowed to Violate that

preemption and then argue against an injunction based on their own weighing of interests (such

as claimed public safety benefits) that the Indiana General Assembly has already weighed and

removed from local control. And the notion that local governmental bodies could violate provi-

sions of the U.S. Constitution and avoid an injunction against doing so by asserting their own

perceived interests is contrary to the Supremacy Clause (U.S. Const. art. VI, c1. 2), and violations

of the U.S. Constitution cause irreparable harm without a remedy at law; governmental bodies

have no cognizable interest in violating the federal Constitution to balance; and the public inter-

est is always advanced by abiding by the U.S. Constitution. See, e. g. ,
Joelner v. Village 0f Wash-

ington Park, 378 F.3d 613, 620 (7th Cir. 2004). Moreover, public-standing doctrine recognizes

the public interest in governmental bodies following the law, including rule-of-law and public

safety interests, advancing which is the very purpose 0f public standing. See supra Part I.

A. TherSupreme Law of the Land Preempts Inconsistent State/Local Laws.

The federal Supremacy Clause makes federal constitutional and statutory law “the supreme

law of the land,” U.S. Const. art. VI, cl. 2:

This Constitution, and the laws of the United States which shall be made in pursuance

thereof; and all treaties made, or which shall be made, under the authority of the United

States, shall be the supreme law of the land; and the judges in every state shall be bound

Pls.’ Summary-Judgment Memo 69



thereby, anything in the Constitution or laws of any State to the contrary notwithstanding.

Under that authority, Congress may preempt state and local laws. Arizona, 567 U.S. at 399 (cit-

ing Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372 (2000)). “[F]or the purposes of

the Supremacy Clause, the constitutionality of local ordinances is analyzed in the same way as

that of statewide laws.” Hillsborough Cty. v. Automated Med. Labs., Inc., 471 U.S. 707, 713

(1985). Preemption may be express or implied, including field and conflict preemption. Lozano

v. City ofHazleton, 724 F.3d 297, 302 (3rd Cir. 2013) (citing Gade v. Nat’l Solid Wastes Mgmt.

Ass ’n, 505 U.S. 88, 98 (1992)). Conflict preemption occurs Where “‘compliance with both fed-

eral and state regulations is a physical impossibility,’ or ‘where the challenged state law stands as

an obstacle to the accomplishment and execution of the full purposes and obj ectives of Con-

gress.” Lozano, 724 F.3d at 303 (quoting Arizona, 567 U.S. at 399). “If the purpose of the act

cannot otherwise be accomplished—if its operation within its chosen field else must be frustrated

and its provisions be refused their natural effect—the state law must yield to the regulation of

Congress within the sphere of its delegated power.” Savage v. Jones, 225 U.S. 501, 533 (1912),

quoted in Hines v. Davidowitz, 312 U.S. 52, 67 n.20 (1941). The judgment of courts about what

constitutes an unconstitutional impediment to federal law is “informed by examining the federal

statute as a whole and identifying its purpose and intended effects.” Crosby, 530 U.S. at 373.

In Arizona, 567 U.S. 387, the Supreme Court held that some Arizona laws seeking to

strengthen immigration-law enforcement by permitting more state enforcement of immigration

laws than federal law permitted were either field preempted or obstacle preempted. So big pic-

ture, if laws strengthening immigration—law enforcement are preempted, laws weakening

immigration—law enforcement are likely also preempted.

Pls.’ Summary-Judgment Memo 70



But Arizona held one law not preempted, one requiring LEOs “to make a ‘reasonable at-

tempt . . . to determine the immigration status’ of any person they stop, detain, or arrest on some

other legitimate basis if ‘reasonable suspicion exists that the person is an alien and is unlawfully

present in the United States’” Id. at 411 (citation omitted). The Court held that even if that law

were read to require checking “while the person is in custody,” there was no evidence “such veri-

fication would result in prolonged detention.” Id. at 414. In other words, absent a “prolonged de-

tention,” a delay sufficient to verify status is permitted. So even if a state/local law operates in a

field that federal law regulates, it is not field preempted if it is consistent with, and doesn’t con-

flict with, Congress’s purposes and objectives.

Arizona established Congress’s purposes and obj ectives in the INA as including federal-

state-local cooperation: “Consultation between federal and state officials is an important feature

of the immigration system.” Id. at 412. Arizona recognized that “Congress has made clear that no

formal agreement or special training needs to take place for state officers to ‘communicate with

the [Federal Government] regarding immigration of any individual, including reporting knowl-

edge that a particular alien is not lawfully resident in the United States.’” Id. at 41 1-12 (quoting 8

U.S.C. 1357(g)(1 0)(A)). And Arizona recognized that permissible “cooperation” encompasses

responding to federal “request[s],” including by
“j

oint task force” participation, “operational sup-

,5 ‘5

port, allow[ing] . . . access to detainees,” and “respdnding to requests for information.” Id. at

41 0. So any local-government effort to deny or frustrate that cooperation and those permissible

activities is presumptively preempted.

The Fifth Circuit’s El Cenz'zo opinion also informs preemption analysis in the present con—

text. 890 F.3d 164. The Fifth Circuit rej ected arguments that the provisions of Texas SB4—sim—

ilar to those at issue here—are preempted under either field preemption, id. at 176-78, or conflict
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preemption, id. at 178-82. These topics and the Fifth Circuit’s analysis are developed further in

Pan X, Which establishes that Chapter 18.2 isn’t preempted (so no narrow interpretations of

Chapter 18.2 are required to avoid preemption). For present, note El Cem'zo’s contribution to ex-

plaining conflict preemption: “Conflict preemption occurs when ‘compliance with both federal

and state regulations is a physical impossibility,”’ id. at 178 (quoting Florida Lime & Avocado

Growers, 373 U.S. 132, 146 (1963)), “or when a state law ‘stands as an obstacle to the accom-

9”
plishment and execution of the full purposes and objectives of Congress, id. (quoting Hines,

3 12 U.S. at 67). That is true of the Ordinance’s challenged provisions.

B. Ordinance §§ 3, 6, 9(c), and 10 Are Conflict Preempted.

The challenged provisions of the Ordinance are preempted because they conflict with federal

immigration law, especially 8 U.S.C. 1357(g), 1373, and 1644, which are discussed in detail in

Part II and summarized here.

Section 1357(g) reveals Congress’s clear purpose of fostering cooperation in immigration

enforcement. In 8 U.S.C. 1357(g), Congress made clear that no agreement is needed for state and

local officers or employees “to communicate With [federal immigration authorities] regarding the

immigration status of any individual, including reporting knowledge that a particular alien is not

lawfully present in the United States.” § 1357(g)(10)(A). Likewise, Congress has refused to re-

quire any formal agreement for state and local officers or employees to “cooperate with [federal

immigration authorities] in the identification, apprehefision, detention, or removal of aliens not

lawfully present in the United States.” § 1357(g)(10)(B). And § 1357(g)(1) authorizes state/Iocal

entities to enter into formal agreements allowing local enforcement of federal immigration laws

after training and certification. Any provision that makes impermissible what § 1357(g) makes

permissible is conflict preempted.

Pls.7 Summary-Judgment Memo 72



Section 1373 bans all prohibitions/restrictions 0n exchanges of “information regarding the

citizenship or immigration status . . . of any individual” between federal and local law enforce-

ment officials. Congress intended this to be interpreted broadly to encompass all immigration-

related information. See supra Part II. Any provision that prohibits/restricts such broad

information—sharing is conflict preempted.

Section 1644, nearly identical to § 1373, bans prohibitions/restrictions on the ability of

state/local sending/receiving/requesting “information regarding the immigration status . . . of an

alien in the United States.” Congress intended this to be interpreted broadly to encompass all

immigration—related information. See supra Part II. Any provision that prohibits/restricts such

broad information—sharing is conflict preempted.

Ordinance § 3 is conflict preempted because it prohibits/restricts what 8 U.S.C. 1373 and

1644 say it may not prohibit/restrict by not allowing (i) “request[ing] information about,” (ii)

investigat[ing],” and (iii) “assist[ing] in . . . investigatfing] . . . the citizenship or immigration

status of any person,l” with “citizenship or immigration status” defined with a broad all—matters-

regarding definition in Ordinance § 2. But 8 U.S.C. 1373 says state/local entities may not pro-

hibit/restrict “[s]ending,” “[m]aintaining,” “[e]xchanging,” immigration—related information, and

8 U.S.C. 1644 bans prohibiting/restricting sending or receiving such information from federal

immigration authorities. And acquiring such information is the essence of the investigating and

assisting investigation that Ordinance § 3 prohibits/restricts. Moreover, Ordinance § 3 expressly

prohibits the cooperation—including information-cooperation—that 8 U.S.C. 1357(g) expressly

permits. So Ordinance § 3 directly conflicts with these provisions of federal law and so is conflict

preempted.

Pls.’ Summary-Judgment Memo 73



Ordinance § 6 is similarly conflict preempted. Section 6 prohibits/restricts:

(6) “detain[ing], or continuing to detain . . . based on . . . 1) an immigration detainer . . . 2) an

administrative warrant . . . or . . . 3) any other basis solely on the belief that the person is not

present legally in the United States, or that the person has committed a civil immigration Vio-

lation,” Ordinance § 6 (first sentence);

(a) “accept[ing a] request by ICE or other agencies to support or assist in any capacity with im-

migration enforcement operations,“ including but not limited to requests t0 provide infor—

mation on persons who may be the subj ect of immigration enforcement operations (except as

may be required by section 1[0], to establish traffic perimeters, or to otherwise be present to

assist or support an operation,” Ordinance § 6(a);

(b) entering into agreements under 8 U.S.C. 1357(g) or similar provisions, Ordinance § 6(b);

(c) absent a “valid and proper[] . . . criminal warrant,” (1) permitting ICE access to detainees,

(2) transferring persons to ICE, (3) permitting ICE use of resources (including information“)

for immigration investigation or enforcement purposes, or (4) “responding to ICE inquires or

communicating with ICE regarding a person’s custody status, release date, or contact infor-

mation,” Ordinance § 6(0).

But in 8 U.S.C. 1373 and 1644 Congress barred prohibiting/restricting “sending,” “requesting,”

$5 ‘6“maintaining, exchanging,” or “receiving” broadly defined immigration—related information,

including with INS, ICE, or any other governmental entity. See supra Part II. And Congress said

in 8 U.S.C. 1357(g) that state/local governments may enter formal agreements under 8 U.S.C.

63 “Immigration enforcement operations” is defined to encompass “civil immigration deten-

tion, removal proceedings and removal” as well as “crimina1[] prosecut[ion of a person . . . for

offenses related to immigration status.” Ordinance § 2.

64
References to “section 11” are addressed infia at 78-80.

'
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1357(g)(1), and may, without such agreements, cooperate by sharing information, including by

reporting illegal aliens’ unlawful presence, 8 U.S.C. 1357(g)(1), and “cooperate with [federal

immigration authorities] in the identification, apprehension, detention, or removal of aliens not

lawfully present in the United States,” 8 U.S.C. 1357(g)(10)(B), which the Supreme Court held

included “participat[ing] in a joint task force with federal officers, provid[ing] operational sup-

port in executing a warrant, . . . allow[ing] federal immigration officials to gain access to detain-

ees held in state facilities,” and “responding to requests for information about when an alien will

be released from their custody,” Arizona, 567 U.S. at 410. Making impermissible What Congress

required to be permissible creates conflict preemption because persons may not do what Con-

gress said they must be permitted to do. And the Supreme Court also held that non-“prolonged

detention,” Arizona, 567 U.S. at 414, to determine immigration status where LEOs “stop, detain,

or arrest [someone] on some other legitimate basis if ‘reasonable suspicion exists that the person

is an alien and is unlawfully present in the United States,” id. at 411 (citation omitted), complies

with Congress’s intent that there be cooperation regarding immigration—law enforcement under

§ 1357(g), id. at 41 1-13, so making impermissible what Congress made permissible is conflict

preempted.

The first sentence of Ordinance § 6—prohibiting “detain[ing] or continu[ing] t0 detain”

persons based on 1) ICE detainers,“ 2) administrative warrants, or 3) belief that persons are here

illegally——~is conflict preempted for making impermissible what Congress made permissible and

frustrating intended cooperation. Regarding (6)(1) and (2), complying with such detainers/war—

rants is authorized by the cooperation 8 U.S.C. 1357(g)(10)(B) permits, as held in Arizona, 567

65 Under current policy, “[ICE] detainers issue only when there is probable cause to believe

that the subject of the detainer is a removable alien, and ICE detainers are accompanied by an

administrative warrant issued pursuant to 8 U.S.C. 1226 or 123 1 .” See supra at 24.
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U.S. at 410. Regarding (6)(3) Arizona makes clear that “reasonable suspicion” of illegal status is

a fully permissible basis for a non-prolonged detention to check status under Congress’s ap-

proved coordination in 8 U.S.C. 1357(g)(1 0)(B). So Congress permits LEOs in such situations to

“continue to detain” persons who have been stopped for a legitimate reason beyond when they

would otherwise be free to leave in order to check immigration status, so long as the that ex-

tended detention is not “prolonged.” Arizona, 567 U.S. at 414. So this sentence is conflict pre-

empted.

Ordinance § 6(a) prohibits/restricts both information sharing and other cooperation. Re-

garding information sharing,“ it is conflict preempted by prohibiting/restricting information shar-

ing that 8 U.S.C. 1373 and 1644 say may not be prohibited/restricted, and by making impermissi-

ble What Congress made permissible. Regarding the ban on other cooperation, that is conflict

preempted by making impermissible what Congress made permissible. For example, the Su-

preme Cémrt expressly held that state/local cooperation with federal immigration—law enforce-

ment is within the coordination that Congress approved and intended in 8 U.S.C. 1357(g)(10)(B),

which the Court held included “participat[ing] in a joint task force with federal officers, provid-

[ing] operational support in executing a warrant, . . . a110w[ing] federal immigration officials to

gain access to detainees held in state facilities,” and “responding to requests for information

about when an alien will be released from their custody,” Arizona, 567 U.S. at 410. Making im-

permissible What Congress made permissible creates conflict preemption because persons may

not do what Congress said they filust be permitted to d0.

Ordinance § 6(b) prohibits entering into agreements with the federal government under 8

66 References to “section 1[0]” don’t cure preemption because the narrow definition there

conflicts with 8 U.S.C. 1373 and 1644. See supra Part II (scope of §§ 1373 and 1644).
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U.S.C. 1357(g)(1) and is conflict preempted by making impermissible what Congress made per-

missible.

Ordinance § 6(b)(1)-(4) makes impermissible what Congress made permissible in 8 U.S.C.

1357(g)(10)(B). Arizona held such activities are within Congress—approved cooperation, 567 U.S.

at 410, s0'this is conflict preempted. Ordinance § 6(b)(3)-(4) prohibits/restricts sharing

immigration—related information and responding to related ICE inquiries, so it is conflict pre-

empted by prohibiting/restricting information sharing that 8 U.S.C. 1373 and 1644 say may not

be prohibited/restricted.67

Ordinance § 9(c) is conflict preempted. The paxagraph’s topic sentence establishes the topic

as eliminating “inrease[d] . . . risk of deportation” due to “arrest.” Such an “arrest” happens

where probable cause exists that individuals violated the law, and the deportation risk applies

only to removable persons, so this paragraph establishes and promotes a resist-deportation,

avoid-arrest policy and mandate to protect illegal aliens from heightened deportation risk due to

ordinary arrests in furtherance of the rule of law. Now, the precise mechanism by which avoiding

arrest resists deportation is by keeping data on arrested persons from being entered and automati-

cally shared in regional and national databases, such those accessed by ICE’s Secure Communi-

ties program, https://www.ice.gov/secure-communities. Encouraging LEOs to keep persons out

of those databases pressures them to avoid sharing information that 8 U.S.C. 1357(g)(10)(B) a1-

lows them to share and which 8 U.S.C. 1373 and 1644 ban the City from prohibiting/restricting.

Given that conflict with those provisions, Ordinance § 9(c) is conflict preempted.

Ordinance § 10 is similarly preempted by federal law. It defines “[i]nformation regarding an

67 References to “section 1[0]” don’t cure preemption because the narrow definition there

conflicts with 8 U.S.C. 1373 and 1644. See supra Part II (scope of §§ 1373 and 1644).
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individual’s citizenship or immigration status” very narrowly to “mean[] a statement of individ-

ual’s country of citizenship or a statement of the individual’s immigration status” (emphasis

added). The obvious purpose of § 10 is to claim compliance on as narrow grounds as possible

with the bans on prohibiting/restricting sending/receiving “information regarding . . . citizenship

or immigration status,” 8 U.S.C. 1373, and “information regarding . . . immigration status,” 8

U.S.C. 1644. But Ordinance § 10 violates the Supremacy Clause as conflict preempted. The con-

flict between Ordinance § 10 and federal law is evident in at least five ways.

First, Congress chose specific phrases in 8 U.S.C. 1373 and 1644. But Ordinance § 10 sub-

stitutes its own language—a “statement of . . . country of citizenship” (e.g., “Libya”) or “state-

ment of . . . immigration status” (e.g., “illega1”), which clearly conflicts with §§ 1373 and 1644.

Second, Congress used the word “regarding” to give a broad meaning to its statutory

phrases. But while Ordinance § 10 purports to define Congress’s “regarding,” language, Ordi-

nance § 10 conspicuously drops “regarding,” substituting its mere “statement of’ language with

the intent to narrow the meaning. That clearly conflicts with §§ 1373 and 1644.

Third, Congress chose to give its statutory phrases a broad meaning by broadly worded legis-

lative hiétory statements. See supra Part II. But Ordinance § 10 simply ignores that—a conflict.

Fourth, the Ordinance admits the naturally broad meaning of language used in §§ 1373 and

1644 by defining its own phrase “citizenship or immigration status” in its broad all-matters—re-

garding definition of that phrase in Ordinance § 2 (even without “regarding”). But Ordinance

§ 10 very obviously abandons that natural definition, in conflict with §§ 1373 and 1644.

Fifth, by prohibiting/restricting responding to “requests to provide information 0n persons

who may be the subj ect of immigration enforcement operations,” Ordinance § 6(a) (emphasis

added), the Ordinance admits that federal authorities understand 8 U.S.C. 1373 and 1644 to in-
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clude “information on persons” who may bé illegal aliens,“ not just a mere “statement of’ citi-

zenship/status. See also Ordinance § 2 (“citizenship or immigration status” definition reaches

broad “questions ofcitizenship . . . or any other immigration matter”); Ordinance § 3 (“informa-

tion about . . . or 0fthe citizenship or immigration status” and “investigat[ion] and inquir[y]about

citizenship or immigration status” not interpreted narrowly as mere “statemen ”
interpretation).

The preempting “supreme law of the land” includes federal agency regulation. See, e. g. ,
New

York v. FERC, 535 U.S. 1 (2002) (new federal regulation preempted traditional state regulation);

ACLU 0fNew Jersey v. County ofHudson, 799 A.2d 629 (N.J. App. Div. 2002), cert. denied,

803 A.2d 1162 (NJ. 2002) (INS rules barring disclosure of post—9/11 detainees preempted state

laws requiring disclosure). And if federal courts must defer to federal agency interpretations

where there is statutory ambiguity, see, e.g., Chevron U.S.A., Inc. v. Natural Resources Defense

Council, Inc.
,

467 U.S. 837 (1 984), afortiori city councils must defer to federal agencies’ inter-

pretation of their own area of enforcement, especially given Congress’s express preemption of

local laws prohibiting/restricting the sharing of immigration—related information. So Ordinance

§ 9(c) conflicts with the understanding that federal authorities, including ICE, have of 8 U.S.C.

1373 and 1644 and so is conflict preempted.

And of course, the effect of narrowly defining the information that may be provided to fed-

eral authorities, Ordinance § 10 conflicts with 8 U.S.C. 1357(g), which expressly authorizes {he

sharing of “immigration status,” with federal authorities, which “includ[es] knowledge that a par-

68 For example, in the DOJ’s El Cenizo Statement of Interest, the government interprets 8

U.S.C. 1644 by quoting the conference report’s statement that the provision “prevent[s] any . . .

ordinance . . . that prohibits 0r in any way restricts any communication between State and local

officials and the []NS].’” Id. at 5 (citation omitted). The Ordinance, by prohibiting/restricting

“responding to ICE inquiries or communicating with ICE regarding a person ’s custody status,

release date, or contact information,” Ordinance § 6(c)(4) (emphasis added), admits that federal

authorities’ interpretation of 8 U.S.C. 1373 and 1644 is broader than mere “status of” language.
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ticulaf alien is not lawfully present in the United States,” and to assist federal authorities in the

“identification” of illegal aliens, i.e., by sharing information beyond mere status.

Because Ordinance § 10 is conflict preempted, reliance thereon to fix the several failures of

the Ordinance to comply with 8 U.S.C. 1357(g)(10), 1373 and 1644 also fails. In other words, the

conflicts with federal law in the rest of the Ordinance are not saved by Ordinance §
10.69

C. Ordinance §§ 3, 6, 9(c), and 10 Are Preempted for Obstructing Congressionally In—

tended Cooperation.

In addition to being conflict preempted, as just discussed, challenged provisions are pre-

empted because they are an obstacle to Congress’s purposes and obj ectives in INA, fiustrate

INA’s purpose and operation, and make compliance with INA provisions aphysical impossibil-

ity.” In INA, Congress intended to foster broad cooperation between federal, state, and local

governments on immigration-law enforcement. Broadly, cooperation is essential for our federal

system to function properly:

A system of dual sovereignties cannot work without informed, extensive, and cooperative

interaction of a voluntary nature between sovereign systems for the mutual benefit of each

system. The operation of dual sovereigns thus involves mutual dependencies as well as

differing political and policy goals. Without the Constitution, each sovereign could, to a

degree, hold the other hostage by selectively withholding voluntary cooperation as to a

particular program. The potential for deadlock thus inheres in dual sovereignties, but the

Constitution has resolved that problem in the Supremacy Clause; which bars states from

taking actions that frustrate federal laws and regulatory schemes.

City ofNew York, 179 F.3d at 35 (internal citations omitted) (holding 8 U.S.C. 1373 constitu-

tional). Specifically, a central INA purpose is to foster cooperation between federal enforcement

69 Because Ordinance § 10 requires that LEOs be advised of § 10, the compelling of compli-

ance with Chapter 18.2 authorized by 1C 5-2-18.2-5 should include a requirement to notify all

LEOs what these federal provisions (and Chapter 18.2) actually require where not done.

7° See supra Part V(A) (bases for preemption). Analyzing the challenged provisions under

these separate preemption bases requires revisiting some of the same terrain already traversed

regarding federal statutes and legislative history.
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officials and state and local LEOs and public officials in immigration—law enforcement. As the

Supreme Court has recognized, “consultation between federal and state officials is an important

feature of the immigration system.” Arizona, 567 U.S. at 41 1. And Congress’s intended coopera-

tion is evident in 8 U.S.C. 1357(g), 1373, and 1644 and the legislative history that clarifies the

broad meaning of these provisions and Congress’s broad intent in enacting them.

Section 1373 bans all restrictions on exchanges of information “regarding citizenship or im-

migration status” between federal and local law enforcement officials. In passing the IIRAIRA,

of which 8 U.S.C. 1373 is a part, Congress intended unimpeded communication among federal,

state, and local governments in sharing immigration—status information, as well as unobstructed

cooperation in ascertaining the whereabouts of illegal aliens. The Senate Judiciary Committee

Report accompanying IIRAIRA makes this general intent clear as t9 cooperation concerning

“immigratiofi-related information”:

Effective immigration law enforcement requires a cooperative effort between all levels of

government. The acquisition, maintenance, and exchange of immigration-related infor-

mation by State and Local agencies is consistent with, and potentially of considerable as-

sistance to, the Federal regulation of immigration and the achieving of the purposes and

objectives of the Immigration and Nationality Act.

S. Rep. No. 104-249, at 19-20 (1996) (emphasis added), quoted in City ofNew York, 179 F.3d at

32—33. So in drafting 8 U.S.C. 1373, Congress intended cooperation that includes collecting,

maintaining, and exchanging “immigration—related information,” which shows that the phrase

“regarding citizenship or immigration status” may not be narrowly construed.

Section 1644, nearly identical to 8 U.S.C. 1373, bans restrictions on the ability of state and

local governments sending or receiving “information regarding the immigration status, lawfill or

unlawful, of an alien in the United States.” In enacting the PRWORA, of which 8 U.S.C. 1644 is

a part, Congress made clear in its Conference Report its intention to bar state or local prohibi-
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tions 0n sharing, not just mere “immigration status,” but also “the presence, whereabouts, or ac-

tivities ofillegal aliens,”which inherently includes notice of release from detention, with no re-

striction allowed on “any communication”:

The conference agreement provides that no State or local government entity shall prohibit,

or in any way restrict, any entity or official from sending to or receiving from the INS in-

formation regarding the immigration status of an alien or the presence, whereabouts, or

activities ofillegal aliens. It does not require, in and of itself, any government agency or

law enforcement official to communicate with the INS.

The conferees intend to give State and local officials the authority to communicate

with the INS regarding the presence, whereabouts, 0r activities 0f illegal aliens. This

provision is designed to prevent any State 0r local law, ordinance, executive order, pol-

icy, constitutionalprovision, or decision ofany Federal or State court thatprohibits 0r in

any way restricts any communication between State and local oflicials and the INS. The

conferees believe that immigration law enforcement is as high a priority as other aspects

.of Federal law enforcement, and that illegal aliens d0 not have the right t0 remain in the

United States undetected and unapprehended.

H.R. Rep. No. 104-725 (1996) (Conf. Rep.) at 383 (1996) (emphases added), quoted in City of

New York, .179 F.3d at 32. Again, Congress did not intend the phrase “immigration status” to be

narrowly construed, but rather gave it a broad meaning.

Section 1357(g) reveals Congress’s clear purpose of fostering cooperation in immigration

enforcement. In 8 U.S.C. 1357(g), Congress made clear that no agreement is needed for state and

local officers or employees “to communicate with [federal immigration authorities] regarding the

immigration status of any individual, including reporting knowledge that a particular alien is not

lawfillly present in the United States.” § 1357(g)(10)(A). Likewise, Congress has refused to re-

quire any formal agreement for state and local officers or employees to “cooperate with [federal

immigration authorities] in the identification, apprehension, detention, or removal of aliens not

lawfillly present in the United States.” § 1357(g)(10)(B).

From the foregoing, it is clear that Congress intended—in enacting INA generally and 8

U.S.C. 1357(g), 1373, and 1644 particularly—that local governments cooperate with federal offi-
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cials in immigration enforcement and that they not enact provisions restricting in any way ex-

changes of citizenship and immigration—status information, which Congress intended to be under-

stood broadly to include, in the words of Ordinance’s own definition of “citizenship or immigra-

tion status”:

all matters regarding questions of citizenship of the United States or any other country,

the authority to reside in or otherwise be present in the United States, the time and manner

of a person’ entry into the United States, or any other immigration matter enforced by the

Department of Homeland Security or successor or other federal agency charged with the

enforcement of civil immigration laws.

Ordinance § 2. But due to the challenged provisions of the Ordinance, “the purpose of [INA] can-

not . . . be accomplished” and “its operation within its chosen field . . . [is] frustrated and its pro-

visions [are] refused [their] natural effect.” Savage, 225 U.S. at 533. This is because, by design,

Ordinance §§ 3, 6, 9(c), and 10 frustrate Congress’s broad coordination intent and the federal

statutes just described.

Ordinance § 3 is preempted because it frustrates Congress’s intended cooperation by not

allowing cooperation by “request[ing] information about or otherwise invesigat[ing] 0r

assist[ing] in the investigation the citizenship or immigration status,” broadly defined, absent

court order. And it violates 8 U.S.C. i373 and 1644, which forbid such restricting on maintaining

and exchanging information about citizenship or immigration status, broadly defined.

Ordinance § 6 is preempted because it frustrates Congress’s intended cooperation by not

allowing such coopération in (inter alia)

- detaining persons pursuant to immigration detainers and administrative warrants,

° supporting or assisting in immigration enforcement operations (which is acknowledged to

include providing information),

' entering into 1357(g) agreements,
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- allowing federal access to detained persons,

' transferring persons to ICE,

0 permitting use of facilities, information, or equipment for an immigration enforcement oper-

ation, and

- expending time to answer ICE queries about custody status, release date, or contact informa-

tion.

That is prescribed non-cooperation and so frustrates Congress’s intent that there be cooperation,

making § 6 preempted. Moreover, where 8 U.S.C. 1357(g) specificallyprovides for federal-local

agreements, § 6 bars what Congress provided for, and intended to promote, making § 6 pre-

empted on that basis. And because § 6 prohibits the sharing of information about citizenship or

immigration status, broadly defined, it is preempted by 8 U.S.C. 1373 and 1644, which forbid

sharing such information, broadly understood, so all such information—restriction provisions are

preempted not only by conflict—preemption but also by serving as an obstacle to, and frustrating,

Congress’s cooperation intent regarding federal immigration-law enforcement.

Ordinance § 9(c) is preempted because it frustrates Congress’s intent that there be coopera-

tion in all aspects of immigration—law enforcement, including for those with deportation risk.

And keeping people out of regional and national databases, such as those used by Secure Com-

munities, by a resist—deportation, avoid-arrest policy and mandate is an obstacle frustrating Con-

gress’s intent of cooperation in immigration—law enforcement.

Ordinance § 10 is preempted because it frustrates Congress’s intent that there be coopera-

tion in such information sharing about “citizenship or immigration status” broadly understood,

just as the Ordinance also understands it to be broad in its definition of the same in Ordinance

§ 2. The Ordinance’s restriction of cooperation under a broad definition of “citizenship and im-
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migration status” in §§ 2 and 10, then'purporting t0 comply with 8 U.S.C. 1373 and 1644 under a

narrow definition of that phrase in § 10, is a transparent effort to not cooperate, frustrating Con-

gress’s intent that there be cooperation. And as discussed above, legislative history clearly shows

that Congress intended a broad definition of “citizenship and immigration status” (and parallel

phrases) in 8 U.S.C. 1373 and 1644, see supra Part(B) and (C), making Ordinance § 10’s narrow

definition preempted.

Because the challenged provisions of the Ordinance frustrate Congress’s intent that there be

cooperation in immigration—law enforcement, and because they are preempted by specific INA

provisions, the challenged provisions are preempted for violating the Supremacy Clause.

D. Ordinance §§ 3, 6, 9(c), and 10 Are Preempted for Impeding Federal Officers.

The challenged 'provisions are also preempted for impeding federal officers in the perfor-

mance of their duties." They do so in multiple ways, from denying information requests to refus-

ing to cooperate on multiple levels. For example, under the Ordinance, if a federal immigration

officer asks when an alien in City custody will be released, City officials may not tell her. If a

federal immigration officer seeks access to a City jail to interview an alien and, if appropriate,

take custody in a controlled environment, City officials may not let him in. By thus shutting its

jails to federal officers and refusing to provide information very germane to the federal enforce-

ment mission, the Ordinance patently interferes with federal officers in their enforcement of fed-

eral immigration law—and it was designed to do just that.

Such interference violates the Supremacy Clause at a very basic level; the supremacy of fed-

eral law would be meaningless if states and cities could block its enforcement within their territo-

ries. Especially egregious is the denial of access to jails, as if the federal government were a hos-

71 See supra 72 (establishing this as a preemption basis).
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tile foreign power. The logical extension of such prescribed access denial involves intended use

of force against federal agents because absent potential use of force the denial of access is ulti-

mately meaningless. One wonders if officials of the City, compelled by the Ordinance, would

actually attempt to prevent federal entry into its jails by force, or to arrest federal officers who

attempt entry. Such a shocking course would, of course, violate the Supremacy Clause, as the

Supreme Court decided well over a century ago in a case in Which state marshals arrested a fed-

eral officer in the performance of his federal duties:

“If, when thus acting, and within the scope of their authority, [federal] officers can be ar-

rested and brought to trial in a state court, for an alleged offence against the law of the

State, yet warranted by the federal authority they possess, and if the general government is

powerless to interfere at once for their protection—if their protection must be left to the

.action of the state court— the operations of the general government may at any time be

arrested at the will of one of its members. The legislation ofa State may be unfiiendly. It

may aflz‘x penalties to acts done under the immediate direction of the national govern-

.ment, and in obedience t0 its laws. It may deny the authority conferred by those laws. The

state court may administer not only the laws offhe State, but equallyfederal law, in such

a manner as t0 paralyze the operations 0fthe government. And even if, after trial and fi-

nal judgment in the state court, the case can be brought into the United States court for

review, the officer is withdrawn from the discharge of his duty during the pendency of the

prosecution, and the exercise ofacknowledgedfederal power arrested. We do not think

such an element of weakness is to be found in the Constitution. The United States is a

government with authority extending over the whole territory of the Union, acting upon

the States and the people of the States. While it is limited in the number of its powers, so

far as its sovereignty extends it is supreme. No state government can exclude it fiom the

exercise of any authority conferred upon it by the Constitution; obstruct its authorized

ofiz‘cers against its will; 0r withholdfiom it, for a moment, the cognizance ofany subject

which that instrument has committed t0 it.”

In re Neagle, 135 U.S. 1, 61—62 (1890) (quoting Tennessee v. Davis, 100 U.S. 257, 263 (1879))

(emphases added). See generally Seth P. Waxman and Trevor W. Morrison, What Kind 0fImmu-

nity? Federal Officers, State Criminal Law, and the Supremacy Clause, 112 Yale L.J. 2195,

223 6-37 (2003) (discussing Neagle). But if, under the Supremacy Clause, the City may not use

force or legal process to block federal officers performing their federal law enforcement duties
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fiom its jails, it has no legitimate authority, under that clause, to “deny” them access to its jails

by law. In this very basic way, the challenged provisions violate the Supremacy Clause, at multi-

ple levels, by impeding federal officers in performance of their duties.

E. Ordinance § 10 Is Field Preempted for Restrictively Defining Statutory Language.

Ordinance § 10 is field preempted because Congress chose specific language in 8 U.S.C.

1373 and 1644 and intended it to have a broad meaning. See supra Part II. State/local laws may

not alter Congress’s precise language by narrowly redefining it. The definitional field is preempt-

ed. By analogy, cities can’t enact ordinances limiting free speech but then “fix” that First Amend—

ment violation by declaring that nothing in the ordinance limits speech while redefining “speech”

to less than what the U.S. Supreme Court has held it to include. Ordinances can’t redefine down-

ward the “supreme law of the 1and”——statutory or constitutional. U.S. Const. art. VI, c1. 2.

‘
VI.

Ordinance § 9(c) Violates the Federal Equal Protection Clause.

Count VI of the Verified Complaint challenges Ordinance § 9(c) for violating the federal

Equal Protection Clause, applicable to local government, which guarantees “equal protection of

the laws” as follows, U.S. Const. amend. XIV, §
172:

A11 persons born or naturalized in the United States, and subject to the jurisdiction

thereof, are citizens of the United States and of the state wherein they reside. No state

shall make or enforce any law which shall abridge the privileges or immunities of citizens

of the United States; nor shall any state deprive any person of life, liberty, or property,

without due process of law; nor deny to any person within its jurisdiction the equal pro-

72 Under 42 U.S.C. 1983, lawsuits may be brought to enforce constitutional rights (including

equal-proteption claims) in either federal or state courts against government officials in their offi-

cial capacities for prospective injunctive relief, see, e.g., Will v. Michigan Dept. ofState Police,

491 U.S. 48 (1989), which “are not treated as actions against the State” and so not subj ect to

Eleventh Amendment sovereign immunity, id. at 71 n.10. In cases brought under 42 U.S.C. 1983,

attorney-fee awards are authorized to prevailing parties under 42 U.S.C. 1988, see, e.g., Hutto v.

Finney, 437 U.S. 678 (1978), including awards made by state courts, see, e.g., Maine v.

Thiboutot, 448 U.S. l (1980).
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tection of the laws.

Section 9(c) sets out a resist—deportation, avoid-arrest policy and mandate that restrict and burden

LEOs in their duty to apply laws equally as follows (emphasis added):

(c) The City recognizes the arrest of an individual increases that individual’s risk ofde- '

portation even in cases where the individual is found to be not guilty, creating a dispro-

portionate impact from law enforcement operations. Therefore, for all individuals, the

East Chicago Police Department will recognize and consider the extreme potential nega-

tive consequences of an arrest in exercising its discretion regarding whether to take such

an action and will arrest an individual only after determining that less severe alternatives

are unavailable or would be inadequate to effect a satisfactory resolution.

While § 9 is titled “Commitments,” § 9(c) uses the mandatory “will”73 and so directly re-

quires LEOs to seriously consider the deportation—risk consequences of arresting illegal aliens

where the arrest otherwise would be proper under law. Ordinance § 9(c) tilts the scale in that

consideration, with the City’s resist-deportation, avoid-arrest policy and mandate made clear in

the Ordinance as a whole and § 9(c) in particular. Beyond that, § 9(c) expressly instructs LEOs to

“arrest an individual only after determining that less severe alternatives [i] are unavailable or [ii]

would be inadequate to effect a satisfactory resolution” (emphasis added). Of course, non-arrest

is always “available” and always “less severe” than arrest for a person otherwise subj ect to arrest,

so this provision mandates n‘on-arrest—with a possible exception for certain, undefined “satis-

factory resolution” circumstances that Violate the non-vagueness requirements of the federal Due

Process Clause. See infra Part VII.

Preliminarily, a potential obj ection is addressed. Were Defendants to argue that § 9(c) is not

subj ect to equal-protection challenge because it is merely an exercise of law—enforcement discre-

tion, that argument fails because, While prosecutors and LEOS have limited enforcement discre-

73 “Will, v. An auxiliary verb commonly having the mandatory sense of ‘shall’ or ‘must.’ It

is a word of certainty, while the word ‘may’ is one of speculation and uncertainty.” Black’s Law
Dictionary 1433 (5th ed. 1979).
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tion, the Common Council is a legislative body, so it lacks such enforcement discretion itself.“

Legislative bodies must justify their enactments under constitutional requirements without re-

course to an inapplicable enforcement—discretion argument.” Moreover, the Ordinance hinders

neutral exercise of LEO discretion under the circumstances extant when deciding whether to ar-

rest someone subj ect to arrest by imposing its resist—deportation, avoid-arrest policy and mandate.

Every LEO Will understand that discretion is to be exercised in a resist—deportation, avoid-arrest

manner for those specially protected—or else there was no reason for the City to enact the Ordi-

nance and § 9(c).

Section 9(0) by its terms distinguishes, and disparately treats (i) individuals subj ect to risk of

deportation and (ii) individuals not subj ect to risk of deportation, though both groups are equally

subject to
arre-st' for a violation of the law. Two analytical questions will refine these classes.

First, who is at risk for deportation as a result of an afiest? Those whose national origin is

the United States are not at deportation risk (including naturalized U.S. citizens whose national

origin is now the U.S., whatever it might have been before). Those at risk are those whose na-

tional origin is not the U.S., i.e., aliens. Illegal aliens have high risk because arrest identifies them

to ICE, putting them at direct and immediate risk of deportation. See supra at 59-61. But legal

aliens also have risk because their legal status may Be jeopardized by arrest and conviction for

illegal activity. So disparate treatment is based on national origin, alienage, and legal status.

74 For example, former DHS Secretary Janet Napolitano by policy memo effectively enacted

the DREAM Act, not passed by Congress, under the claimed authority of prosecutorial discre-

tion, see httns://www.dhs.gov/sites/default/files/publications/s1-exercising-prosecutorial-

discretion—individuals-who-came-to-us—as-children.ndf. That was not a legislative act.

75 Of course, legislative enactments may permit LEO discretion, but legislatures may not

grant discretion that violates equal protection or due process (because the law provides inade-

quate standards, see infla Part VII (vagueness challenge».
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Second, what does an LEO with probable cause of illegal activity, who is considering arrest,

likely know about a person’s national origin, alienage, or legal immigration status? The Ordi-

nance itself necessarily requires LEOS to evaluate deportation risk, or else they could not afford

favorable treatment to those at risk as mandated. Though the Ordinance provides no guidance on

what is appropriate to the evaluation, or about how to go about it, some possibilities are evident.

One is that the LEO actually knows that the person is an alien of non-U.S. national origin, legal

or illegal. The LEO might have learned this from prior contact with the suspect, from someone in

the community who knows the suspect, from an ICE agent (directly or by photographic and bio—

metric data), etc. Another possibility is that the LEO suspects that the persons subject to arrest

might be an alien of non-U.S. national origin, possible here illegally, based on indicators such as

language skills, cultural indicators, appearance, and so 0n. Now, the City would doubtless con-

demn what it would likely deem impermissible stereotyping in other contexts, but in this resist-

deportation, avoid—arrest context it surely encourages it so that LEOs will steer clear of persons

likely or possibly at deportation risk. Yet another possibility, is that the LEO considering arrest

might ask for identification, and here the Ordinance provides some help (in a different context)

as to what might be offered for identification. Section 4, which prohibits “[c]onditioning bene-

fits, services, or opportunities on immigrant status,” indicates that aliens of non-U.S.-nationa1

origin, and perhaps illegal status, may be readily discerned in identifying the individual:

Where presentation of any driver’s license, including an international driver’s license, or

identification card is accepted as adequate evidence of identity, presentation of a photo

identity document issued by the person’s nation of origin, such as a driver’s licence, pass-

port, or consular identification document, shall be accepted and shall not subj ect the per-

son to a higher level of scrutiny or different treatment than if that person had provided

a[n] Indiana driver’s license or identification card . . . .
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In § 4, different, unfavorable treatment is barred if one learns that someone is an alien of non-

U.S.-nationa1 origin (including if the alien is illegal), but in §_9(c) different, favorable treatment

is required. So based on what an LEO would likely know, disparate treatment is based on na-

tional origin, alienage, and legal status.“

From the foregoing analysis, it is clear that the disparate treatment between (i) individuals

subj ect to deportation risk and (ii) individuals not subject to deportation risk actually involves

national-origin discrimination in favor of those whose national origin is not the U.S. (including

illegal aliens) and against persons whose national origin is the U.S. So §'9(c) disparately treats

the classes of (1) non-U.S.-national-origin individuals and (2) U.S.-nationa1-origin individuals

based on national-origin discrimination. Parallel t0 that is disparate treatment of (1) aliens and

(2) non-aliens based on alienage discrimination. And there is disparate treatment between of (1)

those here illegally find (2) those legally in the U.S., favoring the former. In each of these three

sets, § 9(0) favors the former class over the latter class..

Turning to whether these three sets of classes are similarly situated in the relevant context,

the classes are similarly situated in at least three key ways. First, they are similarly situated re-

garding the fundamental requirements of the rule of law: (a) the uniform applicability of the laws

76 Two recent cases provide concrete examples of persons being arrested, with ICE detainer

requests flowing therefrom. In Tenorio-Serrano v. Driscoll, No. CV-l 8-O8075-PCT-DGC (BSB),

2018 U.S. Dist. LEXIS 112404 (D. Ariz. July 6, 2018) (granting motion to dismiss), a man was

arrested on a DUI charge, id. at *1, and “a Form I-247 detainer and a Form I-200 warrant” ar-

rived establishing “probable cause to believe that [the detainee] is a removable alien.” Id. at *5.

The DUI detainee filed suit alleging (inter alia) a Fourth Amendment violation that was rejected,

as discussed in Part IX, but for present, note that Ordinance § 9(c) would encourage an LEO on

becoming suspicious that the person was here illegally to let the driver go. In Lopez-Lopez v. City

ofAllegan, No. 1:17-cv-786, 2018 U.S. Dist. LEXIS 116898 (W. Dist. Mich. July 13, 2018) (de-

nying request for preliminary injunction against local officials), Fourth Amendment arguments

were again raised (discussed in Part IX) where the detainee was arrested “on an outstanding war-

rant for a probation violation” and ICE “issued a detainer and administrative warrant,” id. at *2,

but for present purposes Ordinance § 9(c) would discourage such an arrest to prevent ICE action.
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to all persons, (b) the uniform duty of all persons to obey the laws, (c) the uniform duty of LEOs

to enforce the laws equally against all, without selective, discriminatory enforcement; and (d) the

uniform duty of cities to not treat some more leniently than others regarding law enforcement.

Second, in each set both classes must at least be deemed similarly situated regarding the po—

tential to violate the law and be subj ect to arrest, because if not, the City must prove that those

favored are less likely to Violate the law to justify its resist—deportation, avoid-arrest policy and

mandate giving favorable treatment to the former over the latter classes.

Third, at the moment when § 9(0)’s resist—deportation, avoid—arrest policy and mandat? are

actually applied by an LEO, the classes are similarly situated because individuals therein are

equally subj ect to arrest. For example, consider a situation where an LEO observes two individu-

als jointly committing an act that makes them subj ect to arrest. Upon asking for identification, he

learns one is a non-U.S.-origin illegal alien and the is a U.S. Citizen. Though all are clearly simi-

larly situated in this situation, § 9(c)’s resist—deportation, avoid-arrest policy and mandate require

the LEO to think long and hard about arresting the former (with the City encouraging non—arrest

to avoid deportation), but not the. latter.

Were Defendants to argue that those classes are not similarly situated because non-U.S.-ori-

gin aliens, illegal or legal, have deportation risk while U.S. citizens don’t, that distinction would

fail for at least two reasons. First, it fails as a mere tautology—just restating the classes—because

the reasoln non-U.S.-origin aliens, legal or illegal, have deportation risk is that they are non—U.S.-

origin aliens. Second, it fails analytically for asserting a purported interest—to possibly justify

§ 9(c)——at the class-fi‘aming analysis, putting the cart before the ox.

In sum, the sets of classes are similarly situated but disparately treated. So Defendants must

justify the disparate treatment under the appropriate scrutiny level, discussed next.
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It is basic hombook constitutional law that Government must always at least show a cogni-

zable rational basis for its disparate treatment of similarly situated groups, see, e.g. ,
John E.

Nowak & Ronald D. Rotunda, Constitutional Law 687 (7th ed.2004), and strict scrutiny applies

where fundamental rights or suspect classes are involved, id. National origin is a suspect class.

Id. at 688.77 “When a state or local government distributes economic benefits on the basis of

United State citizenship, the classification will be deemed ‘suspect” and subject to heightened

judicial scrutiny and some form of the compelling interest test.” Id. at- 862.78 Illegal aliens are not

a suspect class, though the Supreme Court in a 5-4 decision, employed a form of intermediate

scrutiny where the issue was denying public education to children of illegal aliens, id. at 863-66

(discussing Plyler v. Doe, 457 U.S. 202 (1982)).79 In reverse-discrimination cases, the Supreme

Court has applied the same scrutiny as would be applied in non-reverse discrimination cases,

e.g., in race-based reverse—discrimination cases strict scrutiny is applied because race is a suspect

classification. Id. at 837.” So in the present case, which involves reverse-discrimination,

national-origin—, a1ienage-, and illegal-alien-classification scrutiny should apply, i.e., strict scru-

tiny applies to all but the latter (illegal alien) classification.

But even if only rational-basis scrutiny Were applied, Ordinance § 9(0) is not justified be-

cause it is also hombook law that there must be “a rational relationship to an end of government

77 See also Clark v. Jeter, 486 U.S. 461 (1988) (strict scrutiny for national-origin classifica-

tion).

78
See, e.g. , Berna] v. Fainter, 467 U.S. 216 (1984) (strict scrutiny for alienage classifica-

tion); Nyquist v. Mauclet, 432 U.S. 1, 7 n.8 (1977); Yick W0 v. Hopkins, 118 U.S. 356 (1886).
79 “The Court has extended the protection of the Fourteenth Amendment equal protection

clause to illegally resident aliens but, in so doing, it did not impliedly limit the power of the fed-

eral government to exclude or deport such persons.” Id. at 849 (citing Plyler, 457 U.S. 202).
8°

See, e.g., id. at 818 (“In Richmond v. JA. Croson, C0., [488 U.S. 469 (1989),] the Court

held that state and local governments could only use a racial classification , even if it was that

‘benefitted minority race persons, if the classification was narrowly tailored to promote a compel-

ling interest.)
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which is not prohibited by the Constitution.” Id. at 687 (emphasis added). The stated “ends” of

Ordinance § 9(c) are prohibited by the Constitution. Section § 9(c)’s stated goal is to favor non-

U.S.—origin aliens, including illegal aliens, among those otherwise subject to arrest by avoiding

their arrest so as to resist deportation. Such favoritism is prohibited by the Equal Protection

Clause; substituting the rule of men for the rule of law has been barred since at least Magna

Carta“; and where federal law is the “supreme law of the land,” resisting federal law enforce-

ment is not a cognizable interest. So no cognizable rational basis exists for such unequal treat-

ment of those subj ect to arrest.

And under the applicable strict scrutiny, government must prove narrow tailoring to a com—

pelling interest. See, e.g., Richmond v. J.A. Croson Company, 488 U.S. 469 (1989) (race-based

affirmative—action case). Neither favoring individuals ofvnon-U.S. origin over individuals of U.S.

origin, nor favoring aliens over U.S. citizens, nor favoring illegal aliens over persons legally here,

nor replacing the rule of law with the rule of man, nor resisting enforcement of the supreme law

of the land is a compelling interest. And treating persons equally subj ect to arrest unequally is not
'

narrowly tailored to any compelling interest (there being no cognizable compelling interest). The

same applies under intermediate scrutiny, given the lack of a cognizable governmental interest.

In sum, Ordinance § 9(c) violates the Equal Protection Clause. This Court should so hold

and enj oin its implementation and enforcement .

81 “No freemen shall be taken or imprisoned or disseised or exiled or in any way destroyed,

nor will we go upon him nor send upon him, except by the lawful judgment of his peers or by the

law of the land.” Article 39, Magna Carta (1215). Available at http://avalon.1aw.yale.edu/medi—

eval/magframe.asp.
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VII.

Ordinance § 9(c) Violates the Federal Due Process Clause.

Count VII of the Verified Complaint challenges Ordinance § 9(c) for violating the federal

Due Process Clause, applicable to local government, which guarantees “due process of law,”

U.S. Const. amend. XIV, § 1, due to vague and missing standards to guide LEO discretion in en-

forcing the law. Section 9(c) imposes a vague, standardless resist—deportation, avoid-arrest duty

in some situations for some people (emphasis added):

(c) The City recognizes the arrest of an individual increases that individual’s risk of de-

portation even in cases where the individual is found to be not guilty, creating a dispro-

portionate impact from law enforcement operations. Therefore, for all individuals, the

East Chicago Police Department will recognize and consider the extreme potential nega-

tive consequences of an arrest in exercising its discretion regarding whether to take such

an action and will arrest an individual only after determining that less severe alternatives

[i] are unavailable or [ii] would be inadequate to efi'ect a satisfactory resolution.

In City ofChi'cago v. Morales, 527 U.S. 41 (1999), the Supreme Court held that a Chicago

anti-loitering ordinance violated the Due Process Clause for being “unconstitutionally vague,”

527 U.S. at 51, on its face, id. at 55 (controlling plurality),82 because it lacked requisite “notice”

and “encourage[d] arbitrary and discriminatory enforcement,” id. at 56, and so “Violate[d] the

minimal requirement that a legislature establish minimal guidelines to govern law enforcemen ,”

z'd. at 60 (citation and internal quotation marks omitted). The provision in Morales authorized an

LEO to order persons to disperse where he “observes a person whom he reasonably believes to

be a criminal street gang member loitering in a public place with one or more persons” with “10i-

tering” defined as “to remain in any one place with no apparent purpose.” Id. at 47 n.2. The Su-

preme Court held that “[t]he ‘no apparent purpose’ stande . . . is inherently subj ective because

82 “When vagueness permeates the text of such a law, it is subj ect to facial attack.” Id. So the

Court had no need to apply any overbreadth doctrine, id. ,
and anyway Article IIIjus tertiz' stand-

ing is prudential and not controlling in state courts, id. at 55 n.22.
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its application depends on whether some purpose is ‘apparent’ to the officer on the scene.” Id. at

62. It leaves enforcement to “‘the whim of any police officer.” Id. at 59 n.29 (controlling plural-

ity) (citation omitted). So the “ordinance . . . affords too much discretion to the police and too

little notice‘to citizens.” Id. at 64.

Section 9(c) suffers from the same problems as the ordinance in Morales. Section 9(0) im-

poses a resist-deportation, avoid-arrest policy and mandate based on vague, standardless criteria.

Specifically, an LEO “will arrest an individual only after determining that less severe alterna-

tives are [i] unavailable 0r [ii] would be inadequate t0 eflect a satisfactory resolution.”

First, the LEO must “determin[e] that less severe alternatives [to arrest] are unavailable.”

This phrase clearly instructs LEOs to not arrest illegal aliens otherwise subj ect to arrest because

non-arrest is a less severe alternative than arrest. Of course, that nullifies any recited “discretion”

so the Ordinance tries to keep some semblance of discretion by adding an “or” with other criteria.

But the other criteria violate the Due Process Clause.

Second, the LEO then must determine whether the always-available, less-severe, non-arrest

alternative “would be inadequate to effect a satisfactory resolution.” But under the fair-notice and

clear-enforcement mandates of the Due Process Clause, as expiained in Morales, that phrase is

unconstitutional. “[S]atisfactory resolution” is as subj ective, as much an officer-whim standard,

as the “no apparent purpose” test struck down in Morales. And the standardless, eye-of—the—be—

holder “satisfactory resolution” test is compounded by the vague, standardless, officer-whim term

“inadequate,” which‘is likewise unconstitutional. In short, this phrase fails to give notice to per-

sons who may be subject to arrest what they need t0 do to avoid arrest and it utterly fails to give

LEOs standards for deciding not to follow the otherwise controlling non-arrest mandate.

In sum, § 9(c) must be held unconstitutional for violating the fair-notice and clear-
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enforcement-standards of the Due Process Clause of the Fourteenth Amendment. It should be

declared unconstitutional and its operation enj oined.

VIII.

The Tenth Amendment Doesn’t Save the Ordinance.

In Ordinance § 1 (“Purpose and intent”), the City recites that “it is the intent of the City of

East Chicago to support immigration enforcement as a federal matter,” which it contradicts by

adopting a non-cooperative, enforcement—impeding Ordinance as just discussed. In the same

paragraph, in an apparent effort to justify such action, the City recites “the 4th Amendment re-

quirements of probable cause for arrest and detention and the 10th amendment bar on comman-

deering of local government to perform federal functions.” The Tenth Amendment assertion is

addressed here, and the Fourth Amendment assertion is addressed in Part IX.

Despite the Ordinance’s recitation of the Tenth Amendment in Ordinance § 1, the Tenth

Amendment doesn’t save the Ordinance from challenges here because (A) the Tenth Amendment

doesn’t control Indiana’s Chapter 18.2 and (B) U.S. Supreme Court precedenté establish that the

Tenth Amendment doesn’t bar the federal preemption here.“

A. The Tenth Amendment Doesn’t Affect Indiana’s Chapter 18.2.

The Tenth Amendment acts as a potential limit onfederal, not state law: “The powers not

delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved

to the states respectively, or to the people.” U.S. Const. amend. X. So Indiana laws are unaffected

by the Tenth Amendment. Consequently, no appeal to the Tenth Amendment can protect the Or-

dinance from Indiana’s Chapter 18.2, which bans what the Ordinance does. The Ordinance is

83 See also Statement of Interest on Behalf of the United States at *24, City ofEl Cenizo, No.

5:17-cv—00404-OLG, 2017 U.S. Dist. LEXIS 140309 (W.D. Tex. Aug. 30 2017) (honoring ICE
detainers and similar cooperation is consistent with the Tenth Amendment), available at

https://www.iustice.,qov/opa/press-release/file/97576l/download.
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totally silent concerning controlling Indiana law, making no effort to show how the Ordinance

squares with Chapter 18.2.

Because the Tenth Amendment governs federal “commandeering” of states, not state “com-

mandeering” of local governmental bodies, Indiana like “Texas can ‘commandeer’ its municipal-

ities in this way.” El Cenz'zo, 890 F.3d at 191. So the recent decision in City ofChicago v. Ses-

sions, No. 17 C 5720, 2018 U.S. Dist. LEXIS 125575 (ND. Ill. July 27, 2018), which held 8

U.S.C. 1373 facially unconstitutional under the Tenth Amendment has no bearing on this case.

B. Controlling Precedent Allows What Federal Law Requires.

The City is not within its rights, under the Tenth Amendment to deny its cooperation, includ-

ing in sharing information, and to impede federal officers enforcing federal law. The seminal

cases delimiting such rights are New York v. United States, 505 U.S. 144 (1992), and Printz v.

United States, 521 U.S. 898 (1997). In New York, the Court took up a statute that required states

to enact legislation to take possession and dispose of nuclear waste produced in their state. In

Printz, the Court considered the Brady Act, which required state employees to do background

checks of firearm purchasers. The Court ruled that both of these two kinds of federal imperatives

constituted commandeering in violation of the Tenth Amendment. New York, 505 U.S. at 158;

Printz, 521 U.S. at 935.

Relevantly here, however, the Supreme Court has carved gut a safe harbor for federal law

controlling state activity when such law regulates information flow in or affecting a domain of

federal authority. In this realm, the Court has ruled favorably for federal law both mandating state

actions and prohibiting state actions, as discussed next. See also City ofNew York, 179 F.3d at

33-35 (distinguishing New York and Printz and rejecting a Tenth Amendment challenge to 8

U.S.C. 1373).
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In Reno v. Condon, 528 U.S. 141 (2000), the Court considered a suit by the State of South

Carolina enj oining enforcement of the Driver’s Privacy Protection Act of 1994 (“DPPA”), 18

U.S.C. 2721 through 2725. The DPPA forbade state department of motor vehicles personnel

from disclosing the personal information of drivers for most purpdses, though in some circum-

stances it mandated such disclosure. 18 U.S.C. 2721. In a unanimous decision, the Court held

that the DPPA was consistent with the federalism required by the Tenth Amendment, despite the

heavy resource expenditure states needed to make to enforce the Act, and Veven states’ need to

pass laws to comply with it. Condon, 528 U.S. at 150-15 1.

The Court distinguished the federal legislation in Condon from that in Printz and New York.

The statute in Condon regulated state activities, and the legislation required and man hours em-

ployed were a byproduct. Condon, 528 U.S. at 150-15 1. By contrast, the statute in Printz directly

required state employers to fulfill a federal law enforcement function, and the statute in New

York directly commanded state legislative initiatives and expenditures to dispose of property

(waste). As the Court held, id. at 151:

[T]he DPPA does not require the States in their sovereign capacity t0 regulate their own
citizens. The DPPA regulates the States as the owners of databases. It does not require the

South Carolina Legislature to enact any laws or regulations, and it does not require state

officials to assist in the enforcement of federal statutes regulating private individuals. We
accordingly conclude that the DPPA is consistent with the constitutional principles enun-

ciated in New York and Printz.

In affirming the validity of the DPPA, the Court noted that the statute requires the disclosure of

certain information:

The DPPA’s prohibition of nonconsensual disclosures is also subject to a number of stat-

utory exceptions. For example, the DPPA requires disclosure of personal information for

use in connection with matters of motor vehicle or driver safety and theft, to carry out the

purposes of [federal statutes].

Id. at 145 (internal quotation marks and ellipses omitted). The Court explained: “‘[t]hat a State
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0»)

wishing to engage in certain activity must take administrative and sometimes legislative action to

comply With federal standards regulating that activity is a commonplace that presents no consti-

tutional defect.” Id. at 150-51 (quoting South Carolina v. Baker, 485 U.S. 505, 514-15 (1988)).

Cf Arizona, 567 U.S. at 412-13 (holding that an Arizona law making verification of immigration

status by local officials mandatory was not preempted by federal immigration law because 8

U.S.C. 1644 (a provision with wording almost identical to that of § 1373), the constitutionality of

which the Court did not question, encouraged the sharing of such information).

In sum, the Tenth Amendment doesn’t protect the Ordinance fiom violating what 8

U.S.C. 1373 and 1644 require, nor does it prohibit the Supremacy Clause preemption at issue.

Now, the recent decision in City ofChicago, 201 8 U.S. Dist. LEXIS 125575, disagreed with

such analysis, admitting its split fiom the Second Circuit, but whether the district court will be

sustained on appeal remains to be seen. Plaintiffs believe City ofChz'cago is wrong, but for pres-

ent purposes, the split between courts need not be resolved because the Tenth Amendment does-

n’t control state commandeering of local government, Which is at issue with Chapter 18.2.

IX.

The Fourth Amendment Doesn’t Save the Ordinance.

In Ordinance § 1 (“Purpose and intent”), the City recites “the 4th Amendment requirements

of probable cause for arrest and detention,” which presumably is the purported basis of non—co-

operation with detainer requests issued by federal immigration authorities. But the Fourth

Amendment doesn’t save the Ordinance from challenges here because (A) the federal govern-

ment may constitutionally enforce the nation’s immigration laws by detaining removable aliens

and (B) it is reasonable for local officials both to assist the federal government in this endeavor

and to rely on the federal government’s determination, stated in a detainer, that there is probable
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cause to believe that an individual is a removable alien.“

A. Under the Special Needs Doctrine, Federal Authorities Can Constitutionally Arrest

and Detain Individual Suspected 0f Being in the United States Illegally.

The federal government has plenary power over immigration derived from its powers over

naturalization and foreign affairs, and also fiom the inherent rights of the United States as a sov-

ereign nation. Arizona, 567 U.S. at 394-96. Congress created a comprehensive immigration statu-

tory scheme in the INA, which charges the Secretary of Homeland Security with the “administra-

tion and enforcemen ”
of immigration laws and the promulgation of regulations as necessary. 8

U.S.C. 1103(a)(1), (a)(3). This scheme grants DHS authority to arrest and detain certain aliens,

both with and without warrants. 8 U.S.C. 1226(a),85 1231, 1357; see also Comm. for Immigrant

Rights v. Cty. ofSonoma, 644 F. Supp. 2d 1177,197-99 (N.D. Cal. 2009) (recognizing the au-

thority of the agency to use detainers outside of the controlled substance violations context).

The Fourth Amendment provides that “[t]hé right of the people to be secure . . . against un-

reasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon

probable cause, supported by Oath or affinnation, and particularly describing the . . . the persons

6r things to be seized.” U.S. Const. amend. 4. Thus, “the touchstone of the Fourth Amendment is

reasonableness . . . . Reasonableness, in turn, is measured in objective terms by examining the

totality of the circumstances.” Ohio v. Robinette, 519 U.S. 33, 39 (1996) (internal quotation and

citation omitted).

34 See also Statement of Interest on Behalf of the United States at *24, City ofEl Cenizo, No.

5:17-cv-00404-OLG, 2017 U.S. Dist. LEXIS 140309 (W.D. Tex. Aug. 30 2017) (honoring ICE
detainers and similar cooperation is consistent with the Fourth Amendment), available at

httDs://www.iustice.gov/opa/Dress-release/fi16/97576l/download.
85

Attorney General responsibilities were transferred t6 DHS. 6 U.S.C. §§ 202, 291, 557.
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For criminal arrests, the Fourth Amendment has been interpreted generally to require either a

warrant issued by a neutral and detached magistrate and based on probable cause that a crime has

been committed or, in exigent circumstances, a police officer’s warrantless possession of proba-

ble cause. Terry v. Ohio, 392 U.S. 1 (1968).

Yet outside of the criminal-arrest context, the Fourth Amendment’s requirement of reason-

ableness is applied differently. See, e.g., Blackie ’s House ofBeef Inc. v. Castillo, 659 F.2d 1211

(D.C. Cir. 1981) (holding that a civil, executive warrant to search a commercial business for im-

migration purposes met Fourth Amendment standards). Specifically, the Supreme Court devel-

oped the special needs doctrine for areas where applying requirements suitable in the criminal-

arrest context would be unreasonable. See, e.g., New Jersey v. T.L. 0., 469 U.S. 325 (1985) (ap-

plying the special needs doctrine to the search of a high school student on school grounds). Un-

der the special needs doctrine, a search or seizure can be constitutional “when special needs, be-

yond the normal need for law enforcement, make the warrant and probable-cause requirement

impracticable.” Vernonia Sch. Dist. 47J v. Acton, 5 15 U.S. 646, 653 (1995) (holding that drug

testing student athletes fell under the special needs doctrine). The Supreme Court has applied the

special needs doctrine to both searches and seizures. See, e.g.
, id; New York v. Burger, 482 U.S.

691 (1987) (permitting administrative inspections in “closely regulated” industries); Skinner v.

Ry. Labor Execs
’

Ass ’n, 489 U.S. 602 (1989) (allowing the coerced drug testing of railroad em-

ployees after an accident under the special needs doctrine). Under the special needs doctrine, a

seizure’s compliance with the Fourth Amendment depends on “the gravity of the public concerns

served by the seizure, the degree to which the seizure advances the public interest, and the sever-

ity of the interference with individual liberty.” Brown v. Texas, 443 U.S. 47, 51 (1979). See also,

e.g., Illinois v. Lidster, 540 U.S. 419, 426-28 (2004) (balancing these factors in finding a check-
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point stop reasonable); Mich. Dep ’t ofState Police v. Sitz, 496 U.S. 444, 450-55 (1990) (same);

United States v. Martinez-Fuerte, 428 U.S. 543, 556-64 (1976) (same).

Consideration of these factors shows unmistakably that federal seizures of illegal aliens

comport with the Fourth Amendment. To take the third factor—-the severity of the interference

with individual liberty—first, it is trué that, when an individual is held pursuant to a detainer, his

individual liberty is severely interfered with. But an illegal alien’s right to individual liberty

within the borders of this country is severely circumscribed t0 begin with. Such an alien has no

right to be in the country at all, and thus, at most, a reduced right to move about freely Within it.

As a U.S. House of Representatives conference committee report in 1996 stated: “[I]mmigration

law enforcement is as high a priority as other aspects of Federal law enforcement, and illegal

aliens do not have the right to remain in the United Sta£es undetected and unapprehended.” H.R.

Rep. No. 104-725, at 383 (1996) (“Confi Rep.”). See also League of United Latin Am. Citizens v.

Bredesen, No. 3:04— 0613, 2004 US. Dist. LEXIS 26507 (M.D. Tenn. Sept. 28, 2004) (rejecting

a challenge, premised on the right to travel, to a state law barring illegal aliens from possessing

drivers’ l‘icenses; “given their status, illegal aliens do not have a constitutional right to move

freely about the country or the state”); John Doe No. 1 v. Ga. Dep ’t ofPub. Safety, 147 F. Supp.

2d 1369, 1374 (N.D. Ga. 2001) (“[T]he right to travel is derived from federal citizenship. Re-

gardless of which passage in the Constitution the right to travel emanates from, the obvious cor-

relation to national citizenship is fatal to Plaintiff’s argument that a fundamental right is at stake

in his entitlement to a Georgia driver’s license. Plaintiffs presence in this country is unlawful. In

fact, it would be a federal crime for someone knowingly to transport Plaintiff within the United

States. 8 U.S.C. 1324(a)(1)(A)(ii).”). And, afortiori, even with respect to lawful permanent resi-

dent aliens, the Supreme Court has repeatedly held that Congress may make rules impacting their
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liberty interests that would be unacceptable if made for citizens. Demore v. Kim, 538 U.S. 510,

521 -22, 531 (2003) (holding that the detention of a deportable lawful permanent resident prior to

removal did not violate due process), and cases cited therein.

The other special needs factors—the gravity of the public concerns served by the seizure,

and the degree to which the seizure advances the public interest—militate strongly in favor of

reasonableness. For example, in 2003, the Supreme Court found that criminal aliens (a large sub-

set of aliens subj ect to detainers) were a rapidly rising percentage, already comprising 25%, of

the federal prisoner population, and that most criminal aliens who were released committed more

crimes before their removal. Kim, 538 U.S. at 5 1 8-5 19. Releasing criminal aliens back onto the

streets, where they are likely to commit more crimes, clearly is contrary t0 the public interest.

More generally, a sovereign nation has the power to regulate foreign policy, Arizona, 567

U.S. at 395, and that power includes the sovereign’s power t0 protect itself by identifying those

who are within its borders unlawfully and removing them. Harisz'ades v. Shaughnessy, 342 U.S.

580, 587-88 (1952) (“[Expulsion] is a weapon of defense and reprisal confirmed by international

law as a power inherent in every sovereign state?) It obviously is of grave public concern that

this nation retain its fiJll sovereign right to control its borders, and that right is meaningless with-

out the cgnstitutional power to exercise it. Currently, there are an estimated 12.5 million illegal

aliens in the United States. Matthew O’Brien, Spencer Raley & Jack Martin, The Fiscal Burden

offllegal Immigration 0n United States Taxpayers 3, Fed’n for Am. Immigration Reform

(2017).“ If more stringent requirements than those in current law were imposed on their deten-

tion by federal agents—such as a requirement for a judicial warrant—the ability of this country to

86
Available at https://fairus.org/sites/defauIt/files/ZOl 7 09/Fisca1—Burden—of—Illegal-

Immigration-20 1 7.pdf.
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enforce its immigration laws, as a practical matter, would be at an end. For these reasons, the

detention of illegal aliens by federal agents pursuant to current federal law does not violate the

Fourth Amendment. See, e.g., Au Yi Lau v. INS, 445 F.2d 217, 224 (D.C. Cir. 1971) (finding

probable cause for the warrantless arrest of illegal aliens who had told immigration officers they

had “jumped ship” and had attempted to flee when approached).

B. States Do Not Violate the Fourth Amendment by Assisting the Federal Government in

Detaining Individuals Thought to Be in the United States Illegally.

Federal law provides for voluntary cooperation by state/local authorities with the federal

government in detaining aliens. It also provides for such cooperation in federal criminal law en-

forcement. The standard for whether either kind of cooperation is reasonable under the Fourth

Amendment is whether the state or local authorities have reasonably relied on the probable cause

determination of the federal government. Because it is reasonable for state or local authorities to

rely on the probable cause determinations of the federal government in detainer requests, state or

local authorities do not violate the Fourth Amendment by complying with such requests.

1. Under 8 U.S.C. 1357(g)(10)(B), State and Local Jurisdictions May Cooperate with

ICE Officials in Detaining Aliens.

Through statute, Congress has provided a means by which state or local officials may as-

sume the functions and powers of an immigration officer, and separately provided that they may

cooperate with federal immigration officers Without assuming those functions or powers. 8

U.S.C. 1357(g)(1) outlines how state and local law enforcement officers may perform immigra-

tion officer fimctions. The U.S. Attorney General, through ICE, may enter into written agree-

ments with state and local law enforcement officers to perform immigration officer functions re-

lated to investigation, apprehension, or detention. 8 U.S.C. 1357(g)(1)-(2).
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If a state or local employee or officer merely “cooperates” with federal officials, however, no

written agreement is necessary. Id. at § 1357(g)(10)(B). Without such an agreement, state and

local law enforcement officers may cooperate with ICE in the identification, apprehension, deten-

tion, or removal of aliens. Id.

Whether an action by state or local officials constitutes enforcement or cooperation turns on

whether the conduct is undertaken unilaterally or at the request of ICE. Unilateral action by state

or local officials in the area of immigration, to be done correctly, requires specialized training.

Arizona, 567 U.S. at 409 (“There are significant complexities involved in enforcing federal im-

migration law, including the determination of whether a person is removable. As a result, agree—

ments reached with the Attorney General must contain written certification that officers have re-

ceived adequate training to carry out the duties of an immigration officer.”). Thus, actions per-

formed without “express direction or authorization by federal statute or federal officials” do not

constitute cooperation, but rather enforcement requiring a Memorandum of Understanding. San-

tos v. Frederick Cty. Bd. ofComm ’rs, 725 F.3d 45 1, 465 (4th Cir. 2013) (determining that the

unilateral seizure of an alien prior to ICE’s direction was unconstitutional); United States v.

Ovando-Garzo, 752 F.3d 1161, 1164-65 (8th Cir. 2014) (holding that the acts of identifying an

illegal alien, communicating with immigration officials, and detaining the illegal alien until im-

migration officials could take custody were not unilateral in nature and did not require a written

agreement); United States v. Quintana, 623 F.3d 1237, 1242 (8th Cir. 2010) (holding that a state

officer could, under § 1357(g)(10)(B) detain an alien at the request of ICE and maintain custody

until ICE could take the alien the following day). By this test, if an action is performed at the ex-

press direction of of with express authorization by ICE, it constitutes cooperation rather than en-

forcement.
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Detaining individuals pursuant to detainers is not unilateral Conduct and is properly catego-

rized as cooperation. After an individual is arrested, the local jurisdiction communicates with

imrriigration officials. 8 U.S.C. 1357(g)(10)(A). ICE makes the determination of whether there is

probable cause to believe the person is in the country illegally through obj ective means such as

biometric information.

If there is probable cause, ICE then initiates the detainer, a request to the local jurisdiction to

cooperate in detaining the individual for an additional 48 hours. The local jurisdiction cannot act

without ICE’S detainer; therefore, the local jurisdiction does not make a unilateral decision about

the individual’s immigration status or removability. This process clearly falls within the statutory

language of 8 U.S.C. 1357(g)(10)(B), and is cooperation.

2. State and Local Officials Are Entitled to Rely on Probable Cause Determinations

Made by the Federal Government in Detainer Requests.

The cooperation of state or local authorities with the federal government in honoring

detainers generally comports with the Fourth Amendment for at least two reasons. To begin with,

any finding that the laws authorizing such cooperative assistance are unconstitutional would con-

flict with the Supreme Court’s holding in Arizona that these very laws preempted, under the Con-

stitution’s Supremacy Clause, Arizona’s law conferring power on its state officers to enforce im-

migration laws unilaterally. See Arizona, 567 U.S. at 410. If unconstitutional, these federal laws

would lack the preemptive force the Supreme Court ascribed to them, since only those laws

“made in Pursuance” of the Constitution are “the supreme Law of the Land.” U.S. Const. art. VI,

cl. 2.

Secondly, where, as here, fede‘ral law authorizes state cooperation in federal law enforce-

ment, such cooperation is not contrary to the Fourth Amendment if state officials reasonably rely
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on information provided by the federal government. For example, under the Interstate Agreement

on Detainers Act, states may take custody, at the request of the federal government, of persons

the federal government believes have violated federal criminal law. See Interstate Agreement on

Detainers Act, Pub. L. 91-538, 84 Stat. 1397 (1970); IC 35—33-10-4.

When state officials detain such individuals pursuant to this law, they do not violate the

Fourth Amendment if they reasonably rely on information provided by the federal government.

Under the shared knowledge doctrine, the knowledge of an investigating officer is imputed to

each officer participating in an arrest, and the arresting officer may rely on the probable cause

gathered by other officers to arrest a suspect. United States v. Hensley, 469 U.S. 221, 231 (1985);

United States v. Ortiz, 781 F.3d 221
,

228 (5th Cir. 2015) (“[I]t is not necessary for the arresting

officer to know all of the facts amounting to probable cause, as long as there is some degree of

communication between the arresting officer and _an officer who has knowledge of all the neces-

sary facts”).

By the same token, when state or local officials make an arrest or detain an individual for a

federal offense, they are entitled to rely on information pertaining to probable cause provided by

the federal government. Such reliance is especially reasonable in areas where the federal govern-

ment possesses special expertise or sources of information that the state or local officials lack.

For example, federal law provides that “[a]ny civil officer having authority to apprehend offend-

ers under the iaws of the United States or of a State, Commonwealth, possession, or the District

of Columbia may summarily apprehend a deserter from the armed forces and deliver him into the

custody of those forces.” 10 U.S.C. 808. Under this law, when the information that an individual

is a deserter comes from federal military authorities, local officials are entitled to rely on it. See,

e.g., State v. Somfleth, 492 P.2d 808, 809-11 (Or. Ct. App. 1972) (holding that when state police

Pls.’ Summary-Judgment Memo 108



arrested a motorist after receiving information from military authorities that he was a deserter,

the arrest was valid under the Fourth Amendment because the police were entitled to rely on that

information, even though it later turned out to be inaccurate).

The same holds for compliance with detainer requests. Federal officials have special exper-

tise, which state and local officials lack, in determining Whether an individual is in the country

illegally, and local officials complying with such a request are entitled to rely on the information

provided by federal authorities. See, e.g., People v. Xirum, 993 N.Y.S.2d 627, 631 (N.Y. Sup. Ct.

2014) (“[T]he [Department of Corrections] had the right to rely upon the very federal law en-

forcement agency charged under the law with the identification, apprehension, and removal of

illegal aliens from the United States”) (internal quotation omitted).

Finally, it is important to note that recent cases have rej ected Fourth Amendment arguments

in the immigration-law—enforcement context. The Fifth Circuit did so in El Cem'zo. 890 F.3d at

186-90. And two district courts have recently done so. In Tenorz'o-Serrano, No. CV-l 8-08075-

PCT—DGC (BSB), 201 8 U.S. Dist. LEXIS 112404 (D. Az. 2018), the District of Arizona federal

court rej ected arguments that honoring ICE detainers requires “(1) . . . probable cause to believe

that a criminal violation has occurred, and (2) probable cause determined by a judge, not an ICE

enforcgment officer” based on the same arguments that Plaintiffs have made here, id. at *26-28.

In Lopez-Lopez, No. 1:17-cv-786, 201 8 U.S. Dist. LEXIS 116898 (W.D. Mich. 2018), the West-

ern District of Michigan federal court likewise rej ected Fourth Amendment claims against work-

ing with ICE and honoring ICE detainers and administrative warrant, id. at *8-1 6. Notably, the

court distinguishes all the usual cases argued for finding a Fourth Amendment violation, id. ,

which will not be detailed here but which must be answered by anyone now advancing a Fourth

Amendment claim in this context. If necessary, Plaintiffs will address those cases in reply.
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In sum, states don’t violate the Fourth Amendment by assisting federal authorities enforce

immigration law. So the Fourth Amendment is no justification for the Ordinance’s resist-deporta—

tion, avoid-arrest policy and mandate.

XI
Chapter 18.2 Isn’t Preempted Under the Supremacy Clause.

Chapter 18.2 isn’t preempted under the Supremacy Clause, U.S. Const. art. VI, cl. 2, for the

reasons that the Fifth Circuit held that SB4 (the Texas anti-sanctuary-city that parallels Indiana’s

Chapter 18.2) was neither field preempted, El Cem'zo, 890 F.3d at 176-78, nor conflict pre-

empted, id. at 178-82. That analysis may be developed more fully in a reply brief here, but the

following highlights show persuasive rej ection of arguments likely to be made here.

Chapter 18.2’s requirement that governmental bodies, including LEOs, cooperate with fed-

eral immigration—law enforcement isn’t field preempted for the same reason that SB4’s similar

cooperation requirements weren’t field preempted: “If SB4 is field preempted, so too afe local

ordinances that regulate ‘federal-local cooperation in immigration enforcement.”’ Id. at 178. El

Cem'zo rej ected arguments based on the requirements for formal agreements under 8 U.S.C.

1357(g)(a)(1)-(2) because the “critical savings clause” at § 1357(g)(10) “expressly allows coop-

eration in immigration enforcement outside those agreements, El Cenizo, 890 F.3d at 177 (cita-

tion omitted). The Fifth Circuit said “SB4 and the federal statutes involve different fields. Fed-

eral law regulates how local entities may cooperate in immigration enforcement; SB4 specifies

whether they cooperate.” Id. (emphasis in original).

Regarding conflict preemption, El Cenz'zo rej ected plaintiffs arguments based on (1) unilat-

eral enforcement action, (2),performing ICE fimctions absent a formal agreement, and (3) con-

gressional intent of voluntariness. Id. at 178-79; Chapter 18.2’s cooperation requirements aren’t
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conflict preempted for the same three reasons. First, unlike the preempted statutes in Arizona,

567 U.S. 387, SB4’s provisions don’t require (or allow) unilateral action. El Cem'zo, 890 F.3d at

179. Chapter 18.2 is the same. Second, no formal agreement (or certification or training) is re-

quired under 28 U.S.C. 1357(g)(10) for the sort of cooperation in SB4. El Cenz'zo, 890 F.3d at

179. Chapter 18.2 is the same. Third, the notion that Congress intended immigration—enforcement

cooperation to be voluntary failed because (i) there is no such implied congressional purpose in

light ofArizona upholding mandated immigration—status inquiries, id. at 180 (citing Arizona, 567

U.S. at 41 1-15)), and (ii) “plaintiffs have admitted that, under the Tenth Amendment, Congress

could not compel local entities to enforce immigration” so “Congress did not choose to make

these laws voluntary; it could not have made them mandatory,” id. That is true of Chapter 18.2.
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Conclusion

Because there is “no genuine issue as to any material fact” and Plaintiffs are “entitled to a

judgment as a matter of law,” TR 56(C), this Court should grant summary judgment to Plaintiffs

on all Counts in the Verified Compliant as requested in Plaintiffs’ Motion for Summary Judg-

ment and grant relief as requested in the Verified Complaint’s Prayer for Relief.
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Relevant Laws

Indiana Laws
IC 5-2-18.2-1 “Governmental body”

Sec. 1. As used in this chapter, “governmental body” has the meaning set forth in IC 5-22-2-13.

IC 5—2—18.2-2 “Law enforcement officer”

Sec. 2. As used in this chapter, “law enforccment officer” has the meaning set forth in IC

5-2-1-2.

IC 5-2-18.2-2.2 “Postsecondary educational institution”

Sec. 2.2. As used in this chapter, “postsecondary educational institution” refers to any state ed-

ucational institution (as defined in IC 21-7-13—32) or private postsecondary educational institu-

tion that receives state or federal funds.

IC 5-2-18.2-3 Prohibited from enacting or implementing restrictions on taking certain ac-

tions regarding information of citizenship or immigration status

Sec. 3. A governmental body or a postsecondary educational institution may not enact or imple-

ment an ordinance, a resolution, a rule, or a policy that prohibits or in any way restricts another

governmental body or employee of a postsecondary educational institution, including a law en-

forcement officer, a state or local official, or a state or local government employee, from taking

the following actions With regard t0 information of the citizenship or immigration status, 1awfi11

or unlawful, of an individual:

(1) Communicating or cooperating with federal officials.

(2) Sending to or receiving information from the United States Department of Homeland

Security.

(3) Maintaining information.

(4) Exchanging information with another federal, state, or local government entity.

IC 5-2-18.2-4 Prohibited from limiting 0r restricting enforcement 0f federal immigration

laws

Sec. 4. A governmental body or a postsecondary educational institution may not limit or restrict

the enforcement of federal immigration laws to less than the full extent permitted by federal law.

IC 5—2-18.2-5 Action to compel

Sec. 5. If a governmental body violates this chapter, a person lawfully domiciled in Indiana

may bring an action to compel the governmental body to comply with this chapter.

IC 5—2-18.2-6 Enjoin violation

Sec. 6. If a court finds that a governmental body or postsecondary educational institution know-

ingly or intentionally violated section 3 or 4 of this chapter, the court shall enjoin the violation.

IC 5-2-18.2-7 Written notice to law enforcement officers.

Every law enforcement agency (as defined in IC 5-2-17-2) shall provide each law enforcement

officer with a written notice that the law enforcement officer has a duty t0 cooperate with state

and federal agencies and officials on matters pertaining to enforcement of state and federal laws

governing immigration.

IC 5-2-18.2-8 Enforced without discrimination

Sec. 8. This chapter shall be enforced Without regard to race, religion, gender, ethnicity, or na-
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tional origin.

IC 5-2-20-3 Prohibited from requesting verification of citizenship 0r immigration status

Sec. 3. A law enforcement agency or law enforcement officer may not request verification of

the citizenship or immigration status of an individual from federal immigration authorities if the

individual has contact with the law enforcement agency or law enforcement officer only:

(1) as a witness to or Victim of a crime; or

(2) for purposes of reporting a crime.

IC 5-22—2-13 “Governmental body”

Sec. 13. “Governmental body” means an agency, a board, a branch, a bureau, a commission, a

council, a department, an institution, an office, or another establishment of any of the following:

(1) The executive branch.

(2) The judicial branch.

(3) The legislative branch.

(4) A political subdivision.”

IC 36-1-3-5 Powers 0f unit; exercise; township exception

Sec. 5. (a) Except as provided in subsection (b), a unit may exercise any power it has to the ex-

tent that the power:

(1) is not expressly denied by the Indiana Constitution or by statute; and

(2) is not expressly granted to another entity.

(b) A township may not exercise power the township has if another unit in which all or part of

the township is located exercises that same power.

Federal Laws
8 U.S.C. 1357(g) — Performance of immigration officer functions by State officers and em-

ployees

(1) Notwithstanding section 1342 of title 31, the Attorney General may enter into a written

agreement with a State, or any political subdivision of a State, pursuant to which an officer or

employee of the State or subdivision, Who is determined by the Attorney General to be qualified

to perform a function of an immigration officer in relation to the investigation, apprehension, or

detention of aliens in the United States (including the transportation of such aliens across State

lines to detention centers), may carry out such function at the expense of the State or political

subdivision and to the extent consistent with State and local law.

(2) An agreement under this subsection shall require that an officer or employee of a State or

political subdivision of a State performing a function under the agreement shall have knowledge

of, and adhere to, Federal law relating to the function, and shall contain a written certification

that the officers or employees performing the function under the agreement have received ade-

quate training regarding the enforcement of relevant Federal immigration laws.

(3) In performing a function under this subsection, an officer or employee of a State or polit-

ical subdivision of a State shall be subj ect to the direction and supervision of the Attorney Gen-

eral.

87 “Political subdivision” includes “municipal corporation,” IC 36—1—2-13, includes

“unit,” IC 36-1-2—10, includes “municipality,” IC 36-1-2-23, “means city or town,” IC 36-1-2-

1 1.
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(4) In performing a function under this subsection, an officer or employee of a State or polit-

ical subdivision of a State may use Federal property or facilities, as provided in a written agree-

ment between the Attorney General and the State or subdivision.

(5) With respect to each officer or employee of a State or political subdivision who is autho-

rized to perform a function under this subsection, the specific powers and duties that may be, or

are required to be, exercised or performed by the individual, the duration of the authority of the

individual, and the position of the agency of the Attorney General who is required to supervise

and direct the individual, shall be set forth in a written agreement between the Attorney General

and the State or political subdivision.

(6) The Attorney General may not accept a service under this subsection if the service will

be used to displace any Federal employee.

(7) Except as provided in paragraph (8), an officer or employee of a State or political subdi-

vision of a State performing functions under this subsection shall not be treated as a Federal em-

ployee for any purpose other than for purposes of chapter 81 of title 5 (relating to compensation

for injury) and sections 2671 through 2680 of title 28 (relating to tort claims).

(8) An officer or employee of a State or political subdivision of a State acting under color of

authority under this subsection, or any agreement entered into under this subsection, shall be con-

sidered to be acting under color of Federal authority for purposes of determining the liability, and

immunity from suit, of the officer or employee in a civil action brought under Federal or State

law.
'

v

(9) Nothing in this subsection shall be construed to require any State or political subdivision

of a State to enter into an agreement With the Attorney General under this subsection.

(10) Nothing in this subsection shall be construed to require an agreement under this subsec-

tion in order for any officer or employee of a State or political subdivision of a State—

(A) to communicate with the Attorney General regarding the immigration status of any

individual, including reporting knowledge that a particular alien is not lawfully present in the

United States; or

(B) otherwise to cooperate with the Attorney General in the identification, apprehen-

sion, detention, or removal of aliens not lawfully present in the United States.

8 U.S.C. 1373 — Communication between government agencies and [INS]

(a) In general

Notwithstanding any other provision of Federal, State, or local law, a Federal, State, or local

government entity or official may not prohibit, or in any way restrict, any government entity or

official from sending to, or receiving from, the Immigration and Naturalization Service informa-

tion regarding the citizenship or immigration status, lawfill or unlawful, of any individual.

(b) Additional authority of government entities

Notwithstanding any other provision of Federal, State, or local law, no person or agency may
prohibit, or in any way restrict, a Federal, State, or local government entity from doing any of the

following with respect to information regarding the immigration status, lawful or unlawful, of

any indiVidual:

(1) Sending such information to, or requesting or receiving such information from, the

Immigration and Naturalization Service.

(2) Maintaining such information.

(3) Exchanging such information with any other Federal, State, or local government en-

tity.

Pls.’ Summary-Judgment Memo



(c) Obligation to respond to inquiries

The Immigration and Naturalization Service shall respond to an inquiry by a Federal, State,

or local government agency, seeking to verify or ascertain the citizenship or immigration status

of any individual within the jurisdiction of the agency for any purpose authorized by law, by pro-

viding the requested verification or status information.

8 U.S.C; 1644 — Communication between State and local government agencies and Immi-

gration and Naturalization Service.

Notwithstanding any other provision of Federal, State, or local law, no State or local govern-

ment entity may be prohibited, or in any way restricted, from sending to or receiving from the

Immigration and Naturalization Service information regarding the immigration status, lawful or

unlawful, of an alien in the United States.

East Chicago Ordinance 17-0010

Section 2. Definitions

“Citizenship 0r immigration status” means all matters regarding questions of citizenship of the

United States or any other country, the authority to reside in or otherwise be present in the United

States, the time and manner of a person’s entry into the United States, or any other immigration

matter enforced by the Department of Homeland Security or successor or other federal agency

charged with the enforcement of civil immigration laws.

“Immigration enforcement operation” means any operation that has as one of its obj ectives the

identification or apprehension of a person or persons: 1) in order to subj ect them to civil immi-

gration detention, removal proceedings and removal fiom the United States; or 2) to criminally

prosecute a person or persons for offenses related to immigration status, including but not limited

to violations 0f Sections 1253, 1304, 1306(a) and (b), 1325, or 1326 of Title 8 of the United

States Code.

Section 3. Requesting information prohibited. -

No agent or agency shall request information about or otherwise investigate or assist in the inves-

tigation of the citizenship or immigration status of any person unless such inquiry or investiga-

tion is required by an order issued by a court of competent jurisdiction. Notwithstanding this pro-

vision, the Corporation Counsel may investigate and inquire about citizenship or immigration

status when relevant to potential or actual litigation or an administrative proceeding in which the

City is or may be a party.

Section 6. Immigration enforcement actions - Federal responsibility.

No agency or agent shall stop, arrest, detain, or continue to detain a person after that person be-

comes eligible for release from custody or is free to leave an encounter with an agent o_r agency,

based on any of the following:

1) an immigration detainer;

2) an administrative warrant (including but not limited to [sic] entered into the Federal Bu-

reau of Investigation’s National Crime Information Center database); or

3) any other basis that is based solely on the belief that the person is not present legally in

the United States, or that the person has committed a civil immigration Violation.

a. No agency or agent shall be permitted to accept requests by ICE or other agencies to

support or assist in any capacity with immigration enforcement operations, including but

not limited to requests to provide information on persons who may be the subj ect of im-
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migration enforcement operations (except as may be required under section 11 of this

ordinance [sic]), to establishtraffic perimeters, or to otherwise be present to assist or

support an operation. In the event an agent receives a request to support or assist in an

immigration enforcement operation, he or she shall report the request to his or her su-

pervisor, who shall decline the request and document the declination in an interoffice

memorandum to the agency director through the chain of command.

No agency or agent shall enter into an agreement under Section 1357(g) of Title 8 of the

United States Code or any other federal law that permits state or local governmental en-

tities to enforce federal civil immigration laws.

Unless presented with a valid and properly issued criminal warrant, no agency or agent

shall:
V

1. permit ICE agents access to a person being detained by, or in the custody of, the

agency or agent;

2. transfer any person into ICE custody;

3. permit ICE agents use of agency facilities, information (except as may be required

under section 11 [sic] of this ordinance), or equipment, including any agency elec-

tronic databases, for investigative interviews or other investigative purpose or for

purposes 0f executing an immigration enforcement operation; or

4. expend the time of the agency or agent in responding to ICE inquiries or communi-

cating With ICE regarding a person’s custody status, release date, or contact infor-

mation.

Section 9; Commitments.

a)

b)

d)

The City commits to working with community advocates, policy experts, and legal ad-

vocates to defend the human rights of immigrants.

The East Chicago Police Department will continue to respond to requests from immi-

grant communities to defend them against all crimes, including hate crimes, t0 assist

people with limited language proficiency and to connect immigrants with social ser-

Vices.

The” City recognizes the arrest of an individual increases that individual’s risk of depor-

tation even in cases where the individual is found to be not guilty, creating a dispropor-

tionate impact from law enforcement operations. Therefore, for all individuals; the East

Chicago Police Department will recognize and consider the extreme potential negative

consequences of an arrest in exercising its discretion regarding whether to take such an

action and Will arrest an individual only after determining that less severe alternatives

are unavailable or would be inadequate to effect a satisfactory resolution.

The East Chicago Police Department will make available and provide material at all

East Chicago Police Stations concerning this ordinance and information concerning

rights of all immigrants.

Section 10. Information regarding citizenship or immigration status.

Nothing in this chapter prohibits any municipal agency from sending to, or receiving from, any

local, state, federal agency, information regarding an individual’s citizenship or immigration sta-

tus. A11 municipal agents shall be instructed that federal law does not allow any such prohibition.

“Information regarding an individual’s citizenship or immigration status,” for purposes of this

section, means a statement of the individual’s country of citizenship or a statement of the individ-

ual’s immigration status.
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Texas Anti—Sanctuary City Law (SB4)
Tex. Gov. Code Sec. 752.053. POLICIES AND ACTIONS REGARDING IMMIGRATION
ENFORCEMENT. (a) A local entity or campus police department may not:

(1) adopt, enforce, or endorse a policy under Which the entity or department prohibits or

materially limits the enforcement of immigration laws;

(2) as demonstrated by pattern or practice, prohibit or materially limit the enforcement

of immigration laws; or

(3) for an entity that is a law enforcement agency or for a department, as demonstrated

by pattern or practice, intentionally violate Article 2.251, Code of Criminal Procedure.

(b) In compliance with Subsection (a), a local entity or campus police department may not

prohibit or materially limit a person who is a commissioned peace officer described by Article

2.12, Code of Criminal Procedure, a corrections officer, a booking clerk, a magistrate, or a dis-

trict attorney, criminal district attorney, or other prosecuting attorney and who is employed by or

otherwise under the direction or control of the entity or department from doing any of the follow-

mg:

(1) inquiring into the immigration status of a person under a lawful detention or under

arrest;

(2) with respect to information relating to the immigration status, lawful or unlawful, of

any person under a lawful detention or under arrest, including information regarding the person's

place of birth:

(A) sending the information to or requesting or receiving the information from

United States Citizenship and Immigration Services, United States Immigration and Customs

Enforcement, or another relevant federal agency;

(B) maintaining the information; or

(C) exchanging the information with another local entity or campus police depart-

ment or a federal or state governmental entity;

(3) assisting or cooperating with a federal immigration officer as reasonable or neces-

sary, including providing enforcement assistance; or

(4) permitting a federal immigration officer to enter and conduct enforcement activities

at a jail to enforce federal immigration laws.

(c) Notwithstanding Subsection (b)(3), a local entity or campus police department may pro-

hibit persons who are employed by or otherwise under the direction or control of the entity or

department from assisting or cooperating with a federal immigration officer if the assistance or

cooperation occurs at a place of worship.

Tex. Code Crim. Proc. Art. 2.251. DUTIES RELATED TO IMMIGRATION DETAINER
REQUESTS. (a) A law enforcement agency that has custody of a person subject to an immigra-

tion detainer request issued by United States Immigration and Customs Enforcement shall:

(1) comply with, honor, and fulfill any request made in the detainer request provided by
the federal government; and

(2) inform the person that the person is being held pursuant to an immigration detainer

request issued by United States Immigration and Customs Enforcement.

(b) A law enforcement agency is not required to perform a duty imposed by Subsection (a)

with respect to a person who has provided proof that the person is a citizen of the United States

or that the person has lawful immigration status in the United States, such as a Texas driver’s

license or similar government—issued identification.
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I certify that on this date, August 2, 201 8, I filed the foregoing under TR 5(F)(4), served a

true and complete copy on each attorney of record by depositing the same in the United States

Mail addressed as follows, postage prepaid, and sent a courtesy copy to each by email.

Michael Eugene Tolbert

Tolbert & Tolbert, LLC
1085 Broadway, Ste. B
Gary, IN 46402 W
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